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AGENCY:  Department  of  Housing  and 

Urban  Development. 

action:  Final  rule. _ 

SUMMARY:  These  amended  regulations 
implement  Section  104(h),  Title  I,  of  the 
Housing  and  Community  Development 
Act  of  1974  (Pub.  L.  93-383,  42  U.S.C. 
5301),  as  amended.  The  purpose  of  Part 
58  is  to  set  forth  the  regulations 
governing  environmental  review 
procedures  to  be  undertaken  by 
applicants  for  funds  under  the 
Community  Development  Block  Grant 
Program.  These  regulations  have  been 
amended  to  reflect  changes  and 
additions  to  the  environmental  review 
responsibilities  of  applicants  resulting 
from  new  legislation,  executive  orders 
and  implementing  regulations.  In 
addition,  the  amendments  clarify  and 
reinforce  the  full  authority  and  total 
responsibility  of  the  applicant  for 
decisionmaking  and  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  and  with  the  related  authorities 
expressly  cited  in  these  final  rules. 
These  amendments  are  also  designed  to 
simplify  and  expedite  the  authorized 
procedure  and  otherwise  improve  the 
quality  of  the  environmental  reviews 
performed  by  applicants  on  the  basis  of 
the  operating  experience  gained  in 
working  with  the  process  since  the  first 
publication  of  the  regulation  on  January 
7, 1975. 

EFFECTIVE  DATE:  June  25, 1979. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  H.  Broun,  Office  of 
Environmental  Quality,  Room  7274, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410;  telephone:  202/ 
755-6306. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  19, 1978,  the 
Department  of  Housing  and  Urban 
Development  published  in  the  Federal 
Register  proposed  revisions  and 
amendments  to  the  existing  regulations 
of  Part  58  governing  the  environmental 
review  responsibilities  and  procedures 


for  the  Community  Development  Block 
Grant  (CDBG)  Program,  and  invited 
public  comments  for  a  30-day  period. 
Generally  based  on  the  operational 
experience  with  the  environmental 
review  procedure  since  its  inception  in 
1975,  the  proposed  revisions  and 
amendments  were  the  result  of  public 
comments  in  response  to  an  advance 
notice  of  propose  rulemaking  published 
in  the  Federal  Register  on  May  16, 1977. 
The  revised  procedure  also  took  into 
account  the  recommendations  from  the 
environmental  staff  of  HUD;  the  findings 
and  conclusions  from  audits  carried  out 
Within  the  past  four  years  by  the  HUD 
Inspector  General’s  Office  and  the 
General  Accounting  Office  (GAO);  and 
the  conclusions  of  the  May  1977  report 
by  the  Council  on  Environmental 
Quality  (CEQ)  on  "Community 
Development  Block  Grants  and  National 
Environmental  Policy  Act  (NEPA).” 

Some  93  responses  have  been 
received  from  the  government  and 
private  sectors  as  a  result  of  HUD’s 
invitiation.  Altogether  there  were 
approximately  500  comments  from  48 
cities  and  towns,  13  county  governments 
and  area-wide  entities,  and  3  state 
governments  ant  trust  territories.  Three 
Federal  agencies  and  12  HUD  regional 
and  area  offices  contributed  to  this 
effort  as  did  the  private  sector  with  14 
responses  from  neighborhood  service 
organizations,  national  professional 
associations  and  professional 
consultants  from  the  environmental 
disciplines.  HUD  has  considered  the 
information  and  suggestions  provided  in 
the  commentary,  taking  into  account  the 
particular  positions  and  concerns,  < 
favorable  and  unfavorable,  relative  to 
the  revisions  and  amendments  proposed 
in  September  1978.  Technical  and 
operational  suggestions  from  Federal 
agencies  and  from  the  HUD  regional  and 
area  offices  were  also  reviewed.  As  a 
result,  the  Department  is  publishing 
these  final  amendments  to  its  existing 
regulations,  reflecting  a  number  of 
changes  based  on  the  overall  review 
and  evaluation  of  the  commentary 
received. 

HUD  Actions  on  Substantive  Comments 

Summary  » 

The  flow  of  the  environmental  review 
procedure  delineated  in  the  1975 
regulations  remains  unchanged  in  the 
final  amendments.  In  response  to 
expressed  concerns  and  consensus  of 
principal  comments  on  the  September 
1978  revisions  and  amendments,  the 
following  actions  have  been  taken  and 
are  reflected  in  the  Final  Amendments: 


1.  Deletion  of  the  proposed  changes  to 
the  existing  procedure  which  would 
have  required  the  use  of  HUD  formats  or 
the  approval  of  HUD  for  other  formats 
proposed  by  CDBG  applicants; 

2.  Deletion  of  the  provisions 

§  §  58.27(c)  and  58.31(e))  in  the  proposed 
amendments  of  1978  which  would  have 
had  HUD  assume  approval,  authority 
and  extend  the  Department’s 
responsibility  to  include  its  own 
objections  on  substantive  environmental 
grounds  in  addition  to  the  procedural 
objections  that  HUD  may  currently  raise 
pursuant  to  the  Part  58  regulations  of 
1975  now  in  effect; 

3.  Further  clarification  of  the 
circumstances  when  prior 
environmental  reviews  can  be  used, 
removing  the  present  imbalance  of  the 
proposed  amendments  of  September 
1978  toward  the  re-use  of  environmental 
impact  statements  and  providing,  in  the 
final  amendments,  for  the  use  of  prior 
reviews  with  lower  level  findings  of  no 
significant  effect  on  the  environment; 

4.  Adoption  in  the  final  rules  of  an 
expanded  list  of  additional  activities 
and  projects  to  be  exempted  from  the 
environmental  review  requirements  but 
not  necessarily  exempt  from  compliance 
with  other  statutory  requirements  as 
revised  and  updated  in  the  final 
amendments; 

5.  Based  also  on  the  favorable 
comments  received  by  HUD,  adoption  in 
the  final  rules  of  the  variable  thresholds 
developed  in  the  1978  proposed 
amendments  to  replace  the  fixed  single  * 
threshold  of  the  existing  regulation  and 
to  establish  an  equivalent  system  for 
water  and  sewer  thresholds; 

6.  Definition  in  the  final  rules  of  a  new 
emphasis  on  early  and  comprehensive 
environmental  reviews  to  be  undertaken 
by  CDBG  applicants,  preferably  at  the 
project  application  stage  and  in  the 
development  of  three  year  CDBG 
Community  Development  and  Housing 
Plan.  This  emphasis  in  the  1978 
amendments  was  in  the  form  of  policy 
statements  on  timing,  aggregation  and 
cumulative  impacts.  Due  note  has  been 
made  of  operational  difficulties  and  the 
need  for  additional  guidance  noted  in 
the  commentary  which  welcomed  the 
new  provisions;  and 

7.  Adoption  of  the  proposed  revisions 
and  amendments  which  were  widely 
supported  in  the  commentary  received 
and  are  generally  designed  to  expedite 
the  flow  of  the  environmental  review 
procedure,  or  to  alleviate  the 
environmental  review  workload  of 
CDBG  applicants.  Included  in  the  Final 
Amendments  are  the  changes  which: 

— Define  all  time  period  requirements 
in  term  of  calendar  days  and  clarify  the 
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effective  date  which  initiates  the  time 
requirement  of  a  review  action; 

— Provide  for  the  concurrent 
publications  of  the  notice  of  findings  of 
no  significant  effect  and  the  notice  of 
intent  to  request  release  of  funds.  The 
allowed  use  of  equivalent  formats  by  the 
applicant  (see  1  above)  may  allow  the 
combination  of  the  two  notices  into  one 
published  notice  as  was  requested  by  a 
substantial  number  of  respondents; 

— Delegate  the  authority  and 
accountability  for  environmental  review 
functions  and  responsibilities  including 
signature  authority  to  a  "Certifying 
Officer"  who  may  be  the  chief  executive 
or  another  legally  designated  officer  of 
the  applicant. 

Use  of  Hud  Formats  or  Equivalent 

(Section  58.11  and  58.15,  58.16,  58.17, 
58.30) 

Sections  58.11  had  been  revised  by 
HUD,  in  the  proposed  amendments  of 
September  1978,  to  require  that 
applicants  use  the  formats  contained  in 
HUD-399-CPD,  Environmental  Reviews 
at  the  Community  Level,  or  other 
formats  acceptable  to  HUD.  The  use  of 
the  HUD  formats  would  have  eliminated 
the  need  for  the  detailed  specifications 
of  the  contents  required  in  the  existing 
regulations  for  the  documentation  of  a 
project’s  environmental  review  record. 
Accordingly,  the  provisions  of  §  58.11  in 
the  existing  regulations  would  have 
been  deleted.  The  purpose  of  the  new 
requirements  was  not  to  create  an 
additional  approval  checkpoint  in  the 
general  flow  of  the  environmental 
review  procedure  but  to  devise  a 
discretionary  measure  which  might 
prevent  recurring  patterns  of  defects, 
omissions  and  lack  of  uniformity  in 
environmental  review  records  observed 
during  the  past  years  of  the  CDBG 
program  experience. 

Nature  of  the  Comments 

Approximately  30  comments  were 
addressed  to  this  proposed  change  in  23 
responses  from  11  cities,  one  county, 
two  state  agencies,  two  HUD  field 
offices  and  eight  responses  from  the 
private  sector.  This  commentary 
indicated  a  general  concern  with  the 
following: 

1.  Rather  than  the  intended 
discretionary  measure,  the  proposed 
requirement  could  become  an  additional 
approval  checkpoint  requiring  its  own 
set  of  procedures  fpr  submittal,  review 
and  compliance  of  alternative  formats 
proposed  by  applicants; 

2.  The  revised  requirement  would  be 
counter-productive  to  the  stated  intent 
of  the  overall  amendments,  delaying  the 


environmental  review  procedure  instead 
of  expediting  it,  and  adding  to  the 
workload  of  the  applicants  as  well  as  of 
HUD  rather  than  alleviating  it; 

3.  The  proposed  change  would  not 
take  into  account  the  efforts  made  by 
applicants  to  develop  formats  more 
suited  to  their  particular  conditions; 
penalizing  them  for  an  initiative  which, 
instead,  should  have  been  encouraged 
by  HUD  in  view  of  the  shortcomings  of 
the  HUD  formats  to  which  most  of  the 
comments  were  addressed  in 
anticipation  of  HUD's  retention  of  the 
requirement  for  the  use  of  its  formats. 

4.  Revisions  to  Format  I  were 
suggested  by  the  commentators  to 
remedy  its  shortcomings,  noting  in 
particular. 

— The  inadequate  coverage  of  cited 
applicable  authorities  many  of  which 
would  require  their  own  checklist  One 
city,  objecting  to  the  extended 
procedure  for  historic  preservation 
compliance,  noted  the  inconsistencies  of 
HUD  Format  1  with  the  requirements  of 
36  CFR  Part  800; 

— The  inapplicability  of  Format  I  to 
most  Block  Grant  projects,  to  the  special 
conditions  of  the  small  city  applicants 
and  to  precedent  setting  cases  or  in 
environmentally  controversial 
situations;  and, 

— Other  technical  shortcomings, 
omissions  and  redundancies  of  the 
present  format 

5.  The  commentary  further  noted  that 
the  proposed  requirement  for  the  use  of 
HUD  formats  by  reference  suggests  their 
issuance  as  a  proposed  regulation  with 
provisions  for  further  public 
consultation  and  comment.  Related  to 
this  was  the  need  expressed  for 
including  in  the  regulations  the 
standards  that  would  be  used  by  HUD 
in  judging  the  adequacy  or  inadequacy 
of  the  alternative  formats  proposed  by 
applicants. 

HUD  Action  on  Comments 

In  response  to  the  concerns  expressed 
in  the  above  commentary,  HUD 
reconsidered  the  amendments  it  had 
proposed  in  September  1978  prescibing 
the  required  use  of  HUD  formats  and 
implying  an  approval  process  for  other 
formats  proposed  by  CDBG  applicants. 

Section  58.11  of  the  existing 
regulations  is  retained  in  the  Final 
Amendments  to  Part  58  but  revised  to 
provide  for  the  optional  use  of  the  HUD 
formats  contained  in  HUD-399-CPD  or 
equivalent  formats  of  the  applicant 
without  requiring  approval  by  HUD  and 
leaving  to  applicants  the  responsibility 
for  the  documentation  of  compliance 
with  the  environmental  review 
requirements  of  NEPA  and  Part  58. 


Sections  58.15,  58.16,  58.17  and  58.30 
have  been  revised  accordingly  to  reflect 
this  optional  use  of  HUD  formats  or 
equivalent  formats  of  the  applicant  for 
the  other  environmental  review 
documents  also  contained  in  HUD-399- 
CPD  for  Findings  of  No  Significant  Effect 
on  the  Environment  (Format  VI),  Notices 
of  Intent  to  Request  Release  of  Funds 
(Format  VII)  and  Notice  of  Intent  to  file 
an  Environmental  Impact  Statement 
(Format  V). 

In  addition,  the  detailed  specification 
for  the  Environmental  Review  Record 
requirements  of  §  58.11  have  been 
revised  and  updated  to  provide  for  the 
ERR  coverage  of  the  applicant’s 
compliance  with  applicable  statutory 
authorities  newly  cited  in  §  58.1(a)(3). 
Two  new  subsections  have  been  added 
to  $  58.11. 

— 58.11(n)  relative  to  the  documented 
compliance,  when  applicable,  with 
Executive  Order  11988  on  floodplain 
management  and  Executive  Order  11990 
on  the  protection  of  wetlands  including 
the  notices  required  by  §  58.23;  and, 

— 58.11(o)  emphasizing  the  required 
documentation  with  applicable 
authorities  cited  in  f  58.5(a). 

In  a  related  action,  HUD  is 
undertaking  a  general  revision  of  Format 
I  contained  in  HUD-399-CPD.  This 
action  will  take  into  account  the 
commentary’s  expressed  need  for 
having  HUD  format  models  as  guides  for 
compliance  with  the  environmental 
review  requirements  of  Part  58,  and  the 
acknowledged  usefulness  of  a  consistent 
and  uniform  format  in  the  flow  of  the 
environmental  review  proceedings  and 
for  public  review.  The  forthcoming 
revisions  to  HUD  Format  I  will  seek  to 
correct  the  shortcomings  noted  in  the 
commentary  and  in  the  findings  of 
audits  and  reviews  evaluating  the 
operational  experience  of  the  first  three 
years  of  the  program. 

Role  of  HUD  in  Environmental  Review 
at  the  Community  Level 

(Section  58.27(c),  58.31  and  58.17) 

In  the  proposed  amendments  of  1978, 
a  new  subsection  was  added  to  §  58.27 
of  the  existing  regulations.  The  new 
provisions  described  HUD’s  role  in 
commenting  or  otherwise  responding  to 
the  environmental  review  process  of 
applicants.  They  further  specified  that 
HUD  could  notify  an  applicant  of 
defects  in  its  environmental  actions, 
make  recommendations  for  correction 
and  advise  the  applicant  that  its  request 
for  release  of  funds  and  certification 
might  be  rejected  by  HUD,  unless  the 
defects  were  remedied  to  HUD’s 
satisfaction. 
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Accordingly,  in  §  58.31,  the 
permissible  bases  for  HUD’s  objections 
to  release  of  funds  were  expanded  to 
include  HUD  initiated  objections 
relative  to  an  applicant's  defective 
environmental  review  process  or  to 
projects  considered  by  HUD  to  be 
environmentally  unsound.  Similarly,  the 
proposed  amendments  provided  for  the 
receipt  and  review  of  environmental 
reviews  (§  58.16)  and  environmental 
impact  statements  (§  58.17)  in  the  same 
manner  as  for  other  Federal  agencies. 

Nature  of  the  Comments 

With  the  exception  of  the  favorable 
response  from  certain  neighborhood 
service  organizations  and  Federal 
agencies,  a  substantial  number  of 
comments  from  62  responses  are  critical 
of  the  proposed  expansion  of  HUD's  role 
as  a  reviewing  and  commenting  agency 
with  approval  authority  over 
environmental  reviews  of  applicants. 
The  consensus  of  the  objections  cites 
operational  difficulties  and  issues  that 
such  a  role  would  entail.  Five 
respondents  suggest  better  alternative 
approaches  that  could  be  used  by  HUD 
to  achieve  its  objective  and  improve  the 
quality  of  environmental  reviews. 
However,  the  principal  challenge  to  the 
increased  HUD  role  is  addressed  to  the 
one  fundamental  issue  relative  to  the 
apparent  conflict  of  this  expanded  role 
with  the  delegation  of  the  legal 
liabilities  and  responsibilities  to  the 
applicant  while  withholding  the 
decisionmaking  authority. 

All  but  five  respondents  were  critical 
of  the  proposed  addition  to  the 
regulation  of  §  58.27(c)  describing  the 
HUD  role.  Twenty-one  comments  noted 
in  particular  that  the  assumption  of  the 
review  responsibility  by  the  Department 
would  be  in  conflict  with  the  delegation 
of  this  authority  to  local  units  of 
government  under  Section  104(h)  of  Title 
I  of  the  Housing  and  Community 
Development  Act  of  1974.  They  noted 
further  that  it  would  be  inconsistent 
with  the  intent  of  the  CDBG  program. 
Objections  were  raised  against  what 
was  considered  as  a  “veto"  power  by 
HUD  taking  the  decisionmaking  away 
from  localities.  Doubt  was  also 
expressed  as  to  the  capability  of  HUD  to 
effectively  carry  out  such  a  role. 

In  voicing  their  objections,  some 
respondents  suggested  nonregulatory 
and  post  approval  intervention  by  HUD 
as  a  better  alternative  for  improving  the 
quality  of  environmental  review  (five 
respondents).  Other  methods  also 
suggested  included  the  current  emphasis 
on  comprehensive  environmental 
reviews  and  reinforcing  the  role  of 
citizen  participation.  It  was  further 


suggested  that  HUD  assist  the  applicant 
in  the  performance  of  comprehensive 
environmental  reviews  of  programs, 
projects  and  activities  beyond  the 
normal  competence,  jurisdiction  and 
control  of  an  applicant  acting  alone  and 
to  ensure  the  cooperation  of  other 
private  and  public  agencies.  Another 
important  alternative  suggested  by  the 
commentary  was  that  HUD  should 
provide  policy  guidance  and  technical 
assistance  in  the  development  and 
adoption  of  effective  project 
management  procedures  including 
project  inspection,  monitoring  and 
enforcement  programs  for  approved 
projects. 

Twenty  one  (21)  of  the  24  responses 
addressed  to  §  58.31  objected  to  the 
provisions  of  paragraph  (e)  which 
expanded  the  permissible  bases  for 
objection  to  include  HUD  initiated 
objections,  on  environmental  grounds,  to 
the  release  of  CDBG  funds  to  applicants 
with  inadequate  environmental  reviews. 
As  noted  in  the  commentary  relative  to 
HUD  formats,  the  standards  used  by 
HUD  in  evaluating  the  environmental 
reviews  should  be  expressly  stated  in 
the  regulations. 

HUD  Action  in  Final  Rule 

In  response  to  the  commentary 
received,  HUD  has  reconsidered  the 
proposed  amendments  and  revisions 
which  would  have  expanded  its  role  in 
the  environmental  review  procedure  of 
the  Block  Grant  program.  In  the  Final 
rules  of  Part  58,  the  applicant  retains  the 
environmental  review  and 
decisionmaking  responsibility  for 
compliance  with  the  requirements  under 
NEPA  and  the  other  applicable  cited 
authorities  of  §  58.1(a)(3)  as  revised.  The 
Final  Amendments  reflect  therefore 
changes  to  the  proposed  revisions  and 
amendments  of  September  1978  which 
are  as  follows: 

Section  58.27 — Deletion  of  paragraph 
(c)  which  provided  for  the  expanded 
review  role  of  HUD  as  a  commenting 
agency  with  the  right  to  approve  or 
determine  the  adequacy  or  inadequacy 
of  an  applicant's  environmental  review 
process  and  findings. 

Section  58.31 — Deletion  of  the  * 

paragraph  (e)  relative  to  the  HUD 
initiated  objections  to  release  of  funds 
and  the  references  to  it  made  in  §  58.30. 
The  permissible  bases  for  HUD 
objections  shall  therefore  be  limited  to 
those  raised  on  procedural  grounds  as 
currently  provided  in  the  existing  Part  58 
regulations  of  1975  and  retained  in 
§  58.31(b).  When  major  objections  are 
raised  by  other  Federal  agencies  on  an 
applicant's  final  EIS  on  substantive 
environmental  issues,  paragraphs  (c) 


and  (b)(7)(H)  require  that  such 
objections  and  issues  be  reviewed  and 
resolved  through  direct  consultations 
between  the  objecting  Federal  agency 
and  the  applicant.  A  new  §  58.31(b)(7) 
provides  for  the  exceptional  cases  when, 
after  such  consultations,  particularly 
critical  substantive  or  controversial 
issues  remain  unresolved  in  the 
applicant's  final  EIS.  In  such  cases,  the 
matter  shall  then  be  referred  to  the  CEQ 
in  accordance  with  current  NEPA 
requirements  and  those  in  this  section, 
pursuant  to  Section  309  of  the  Air 
Quality  Act 

Due  note  was  made  by  HUD  of  the 
alternatives  suggested  in  the 
commentary  relative  to  post-review 
functions  of  HUD  in  monitoring, 
guidance  and  technical  assistance. 

Use  of  Prior  Environmental  Reviews 

(Section  58.19) 

In  the  proposed  revisions  and 
amendments  of  1978,  §  58.19  had  been 
retitled  and  amended  to  cover  various 
circumstances  when,  in  consideration  of 
a  proposed  project  level  action,  a  prior 
environmental  review  may  be  used.  The 
conditions  under  which  a  prior 
Environmental  Impact  Statement  may 
be  used  in  lieu  of  a  new  EIS  were 
completely  rewritten  and  moved  from 
§  58.19(c)  to  §  58.19(b).  The  new 
subsection  is  consistent  with  proposed 
HUD  environmental  regulations 
applicable  to  programs  other  than 
CDBG. 

Nature  of  the  Comments 

There  was  near  unanimity  in  the 
commentary  (15  of  the  17  respondents) 
that  §  58.19,  as  proposed,  was  almost 
entirely  concerned  with  the  use  of  prior 
environmental  impact  statements; 
subsections  (a)  and  (b)  being  addressed 
to  activities  requiring  an  EIS  while 
subsection  (c)  covered  those  cases 
where  a  prior  EIS  was  considered 
inadequate.  Only  in  this  latter 
subsection  is  there  a  reference  to 
environmental  reviews  with  lower  level 
findings  but  in  the  limited  context  of 
projects  in  which  no  environmental 
review  had  been  completed.  It  was  the 
sense  of  the  comments  that  prior 
environmental  reviews  and  findings  of 
no  significant  effect  should  be 
specifically  addressed  in  this  section. 

HUD  Action  on  the  Final  Amendments 

In  response  to  the  comments,  §  58.19 
has  been  revised  to  provide  for  the  re¬ 
use  of  environmental  reviews  with 
findings  of  no  significant  effect.  Due 
note  was  made  of  the  questions  raised 
in  the  commentary  concerning  the 
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apparent  permanence  of  environmental 
reviews  and  on  the  re-use  of 
environmental  impact  statement  for 
projects  funded  by  sources  other  than 
the  CDBG  program.  Paragraph  (b)  of 
§  58.19  provides  for  the  re-use  of  all  final 
environmental  impact  statements  that 
have  been  listed  in  the  Federal  Register 
if  they  comply  with  the  conditions 
specified  in  that  section  including  a  five 
year  limitation  for  such  re-use 
(subparagraph  (3)(i)). 

Exemption  of  Activities  From 
Environmental  Review 

(Section  58.21) 

Studies  by  CEQ,  GAO,  and  HUD 
indicate  that  certain  kinds  of  eligible 
block  grant  activities  do  not 
significantly  affect  the  quality  of  the 
human  environment.  Therefore,  HUD 
proposed  to  alter  the  current  regulations 
which  require  the  block  grant  applicant 
to  complete  the  requirements  of  Part  58, 
including  the  time  periods  for  comments 
and  the  release  of  funds,  for  all 
activities  not  specifically  exempted  in 
the  statute.  The  proposed  revision  and 
amendment  of  September  1978 
expanded  the  list  of  eligible  block  grant 
activities  and  projects  exempt  from 
environmental  review  requirements,  but 
not  necessarily  exempt  from  compliance 
with  other  statutory  requirements. 

Nature  of  Comments 

Forty-two  responses  containing 
approximately  60  comments  were 
received. 

a.  Twenty-six  of  the  forty-two 
respondents  expressly  stated  their 
agreement  and  support  for  the  expanded 
list  of  exempt  activities  in  this  section 
and  suggested  additional  activities  that 
could  be  exempted  and  further  changes. 

b.  Dissenting  opinions  included  four 
respondents  who  objected  to  one  or 
more  activities  proposed  for  exempt 
status.  A  fifth  respondent  suggested 
deletion  of  §  58.21  in  favor  of  the 
elaboration  of  a  definitive  list  of  only 
those  activities  which  would  require 
environmental  review,  all  other 
activities  being  automatically  exempt. 

c.  The  other  respondents  requested 
further  clarification  and  indicated  the 
need  for  coordination  and  consistency. 
Particularly  questioned  were  the 
conditions  attached  to  some  of  the 
exempt  activities,  and  the  provisions  for 
exemption  of  public  services  and 
rehabilitation  (58.21(b)(3),  (b)(4)),  and 
public  facilities  (58.21(b)(1)).  Other 
comments  expressed  regret  that  the 
exempt  status  from  the  environmental 
review  requirements  under  NEPA  did 
not  automatically  exempt  these  projects 


from  compliance  with  other  applicable 
authorities. 

HUD  Action  on  Comments 

The  revised  section  of  the  final  rules 
exempts  environmental  studies, 
planning  and  design,  administration, 
payments  of  urban  renewal  project 
loans,  and  payments  for  notes 
guaranteed  under  Section  108  of  the  Act 
from  environmental  review 
requirements.  The  following  projects 
and  activities  are  also  exempt:  projects 
consisting  solely  of  acquisition, 
construction,  reconstruction,  or 
installation  of  certain  types  of  public 
facilities;  interim  assistance  for 
imminent  threat  to  public  health  or 
safety;  certain  types  of  public  services 
and  certain  types  of  rehabilitation  of 
buildings  which  meet  specific  criteria. 
However,  these  projects  must  comply, 
as  appropriate,  with  other  applicable 
statutes  and  regulations  cited  in 
§  58.1(a)(3). 

Projects  Requiring  an  Environmental 
Impact  Statement 

(Section  58.25) 

In  the  September  1978  revisions  and 
amendments  to  Part  58,  HUD  proposed 
to  expand  §  58.25  in  order  to  identify 
projects  which  because  of  their  size  or 
scale  are  automatically  deemed  to  be 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  requiring 
preparation  of  an  EIS.  The  automatic 
thresholds  in  this  section  would 
augment  but  not  replace  qualitative 
factors  which  may  lead  an  applicant, 
under  §  58.15,  to  conclude  that  an  EIS  is 
required. 

Nature  of  the  Comments 

There  were  32  comments  from  14 
respondents  generally  favorable  to  and 
supporting  the  concept  of  variable 
thresholds.  Of  these  responses,  eight 
signified  their  acceptance  while  six 
criticized  or  hand  certain  reservations 
and  questions.  The  latter  were  based  on 
conceptual  grounds,  generally  of  a 
technical  nature.  Some  comments 
questioned  the  conceptual  basis  of  the 
system  and  the  threshold  values  used, 
suggesting  that  additional  indicators  be 
taken  into  account  (geographical  extent, 
density,  time  factors).  Operational 
questions  were  also  raised  based  on  the 
difficulties  that  might  be  experienced  in 
defining  the  boundaries  of  the 
urbanizing  belt 

HUD  Action  on  Comments 

In  response  to  these  comments,  HUD 
wishes  to  indicate  that  the  indices  used 
for  the  variable  thresholds  and  values 


implicity  or  explicitly  included  the 
factors  mentioned  in  the  commentary 
but  that  they  had  been  simplified  for  the 
sake  of  clarity  and  easier  application. 

As  the  consensus  of  the  response 
generally  praised  the  new  system  for 
determining  projects  which  require  an 
environmental  impact  statement, 

§  58.25,  of  the  final  rule  includes  the 
variable  thresholds  proposed  in  the 
September  1978  amendments.  A 
footnote  has  been  added  however  to 
Table  I  providing  for  documented 
waivers  that  are  prescribed  in  the 
existing  regulations,  (see  §  58.11.) 

Section  58.25(a)  establishes  a  system 
of  variable  EIS  thresholds  applicable  to 
various  types  of  housing  actions.  The 
threshold  system  is  the  same  as  that 
proposed  by  HUD  for  its  housing 
programs.  The  thresholds  relate  to 
certain  projects  which  would  remove, 
demolish  or  substantially  rehabilitate 
existing  housing,  or  provide  sites  for 
housing.  For  such  projects  located  in 
non-SMSA  counties,  and  for  projects  in 
SMSA  counties  but  outside  a  defined 
urbanizing  belt,  the  thresholds  is  500 
units.  For  projects  located  within  the 
urbanizing  belt,  the  thresholds  vary  from 
500  to  2,500  units  depending  upon  the 
total  population  of  the  SMSA  county 
itself.  The  variable  thresholds  are 
presented  in  Table  1.  They  replace  the 
single  threshold  of  500  units  which  HUD 
concluded  did  not  distinguish  among  the 
size,  population  or  density  of 
development  characteristics  of  various 
project  areas  in  the  United  States  and 
which  did  not  recognize  differences  in 
the  local  ability  to  absorb  and  serve 
new  or  change  development. 

Section  58.25(b)  states  that  in 
calculating  the  threshold  for  projects 
which  provide  sites  for  hospitals  and 
nursing  homes,  the  term  “bed"  shall  be 
substituted  for  “housing  unit”. 

Section  58.25(c)  corrects  some  of  the 
confusion  which  has  ensued  from  the 
application  of  the  100  acre  threshold  for 
water  and  sewer  projects  in  the  1975 
version  of  §  58.25(b).  It  links  this 
threshold  with  the  residential  threshold 
in  §  58.25(a).  In  general,  the  new 
language  provides  that  open  land  to  be 
served  by  a  new  or  enlarged  water  or 
sewer  line  shall  be  measured  in 
equivalent  housing  units  and  this 
number  applied  to  the  thresholds  of 
§  58.25(a)  in  order  to  determine  whether 
an  EIS  will  be  required.  The  threshold 
will  be  calculated  by  the  standard  flows 
per  unit  and  the  increase  in  flow 
converted  to  the  number  of  housing 
units. 


38264  Federal  Register  /  Vol  44,  No.  102  /  Thursday,  May  24,  1979  /  Rules  and  Regulations 


Comprehensive  and  Early  Evaluation 

(Section  58.5,  58.3  and  5835) 

The  proposed  revisions  and 
amendments  of  1978  emphasize  that 
comprehensive  environmental  reviews 
should  be  undertaken  by  CDBG 
applicants  early  in  the  planning  and 
programming  of  its  Block  Grant  projects 
and  activities.  This  emphasis  was 
provided  in  the  1978  amendments  in  the 
form  of  policy  statements  in  8  58.5(g)  on 
timing,  aggregation  and  cumulative 
impacts  and  included  in  the  definitions 
of  §  58.3  for  “activities”  and  “projects”. 
The  purpose  of  comprehensive 
environmental  reviews  is  to  reduce  the 
environmental  workload  and  the 
number  of  environmental  reviews  of 
individual  projects  or  activities.  This 
approach  would  also  improve  the 
quality  of  the  reviews  which  have 
tended  to  be  inadequate  because 
narrowly  focused.  In  addition  early 
reviews  would  be  useful  in  the  local 
decisions  about  project  selection  and 
design. 

Nature  of  the  Comments 

Forty-two  (42)  responses  supported 
the  emphasis  on  comprehensive 
environmental  reviews  but  expressed 
doubts  about  the  capability  of  most 
applicants  to  undertake  such  reviews 
without  assistance  from  HUD.  There 
were  approximately  90  comments,  30  of 
which  addressed  the  definitions  in 
8  58.3,  35  on  the  policy  statements  for 
aggregation  and  cumulative  impact 
(8  58.5g)  and  25  responding  to  the  timing 
requirements  of  8  58.5(g). 

The  definitions  for  activities  and 
projects  were  questioned  by  seven 
commentators,  the  concern  being  that 
the  comprehensive  environmental 
reviews  could  be  interpreted  to  include 
not  only  projects  funded  under  Title  I 
but  also  public  and  private  projects 
funded  from  other  sources.  A  second 
concern  was  the  appearance  that  HUD 
would  require  environmental  reviews  of 
three  year  housing  assistance  plans. 

Of  the  25  comments  generally 
addressed  to  the  HUD  effort  to  have 
early  environmental  reviews,  five 
respondents  based  their  objections  on 
technical  grounds.  They  suggested  that 
the  timing  would  be  fundamentally 
counter-productive  to  the  stated 
purposes  of  the  section  in  view  of  the 
reprogramming  which  would  be  likely  to 
occur  (changes  in  project  scope,  size, 
location,  cost  etc.),  thus  delaying  rather 
than  expediting  the  environmental 
review  process.  It  would  also  discourage 
the  proposal  of  projects  which,  although 
needed,  would  require  environmental 
impact  statements.  Instead,  applicants 


would  favor  other  projects  which  do  not 
require  EIS’s  so  as  to  avoid  time  and 
cost  associated  with  these 
environmental  reviews. 

The  opposition  to  the  cumulative 
impact  and  aggregation  requirements  is 
that  they  may  be  construed,  as  they 
were  by  three  respondents,  to  extend 
the  environmental  review  responsibility 
of  applicant  communities  over  which 
they  have  no  control  (e.g.,  development 
activities  of  the  private  sectors, 
activities  funded  by  other  sources). 

Seventeen  of  the  33  comments 
conveyed  the  reservations  based  on 
conceptual  grounds  and  the  others 
seeking  clarification  to  procedural  and 
operational  questions.  Three  questions 
were  raised  relative  to  the  actual 
capability  of  applicants  to  carry  out  the 
comprehensive  environmental  reviews 
pointing  out  the  disadvantage  of 
comprehensive  reviews  which  would 
almost  always  lead  to  higher  level 
fir  dings  and  environmental  impact 
statements,  and  the  potential  distortion 
of  individually  beneficial  projects  which 
could  be  found  to  have  adverse 
consequences  in  a  comprehensive 
assessment. 

HUD  Action  on  Comments 

The  final  rules  of  Part  58  define  the 
general  orientation  toward 
comprehensive  and  early  evaluation  as 
provided  in  88  58.5(g)  and  58.3  in 
response  to  the  generally  favorable 
consensus  in  the  commentary  which 
was  sympathetic  to  the  purpose  and 
objectives.  From  its  review  of  the 
questions  raised,  HUD  realizes  that 
there  would  be  operational  and 
procedural  questions  which  will  have  to 
be  resolved  in  the  course  of  the 
implementation  of  these  new  provisions. 
Technical  guidance  and  assistance  as 
well  as  an  ongoing  program  of  audits 
and  evaluation  are  operational 
measures  suggested  by  comments  for 
refining  comprehensive  environmental 
reviews.  Consideration  was  given  by 
HUD  to  the  question  concerning  the 
scope  of  the  environmental  reviews  for 
projects  which  included  actions  other 
than  these  funded  by  the  CDBG 
program.  As  a  rule,  comprehensive 
reviews  should  include  those  activities 
and  actions  known  to  the  applicant  and 
in  particular  those  actions  which  have 
been  designated  by  an  applicant  as  part 
of  its  strategy  for  the  treatment  of  a 
project  area. 

Other  Amendments  to  Existing 
Regulations 

The  following  revisions  and 
amendments  proposed  in  September 
1978  are  retained  substantially 


unchanged  in  the  Final  Amendments 
with  some  revisions  included  for 
clarification  or  editorial  purposes. 

Authorities  and  Responsibilities — 
(58.1(a),  58.5  and  58.24) 

The  basic  authorities  listed  in 
8  58.1(a)(3)  have  been  revised  to  include 
Executive  Orders  11990  on  wetlands, 
and  11988  on  flood  plain  management, 
both  issued  on  May  24, 1977,  the  Safe 
Drinking  Water  Act  of  1974  and  the 
Endangered  Species  Act  of  1973.  The 
solid  waste  disposal  authority  has  been 
added  to  the  September  1978  listing  at 
the  request  of  the  Environmental 
Protection  Agency. 

A  new  8  58.23  in  the  Final 
Amendments  contains  provisions  for 
complying  with  the  Executive  Orders  on 
Wetlands  and  flood  plain  management. 
Section  58.5  has  been  revised  to  make  it 
clear  that  applicants'  responsibilities 
include  compliance  with  applicable  laws 
and  regulations  pertaining  to  flood  plain 
management  and  wetlands. 

Time  Periods  (%  58.3) 

The  revised  section  defines  the  time 
period  requirements  in  term  of  calendar 
days.  Based  on  numerous  suggestions  in 
the  commentary  received,  HUD  clarified 
the  effective  date  which  initiates  the 
time  requirement  of  a  review  action. 

Concurrent  Publication  of  Notices 
(U  58.16  and  58.30) 

The  final  rule  incorporates  the 
changes  and  requirements  proposed  in 
September  1978  which  provide  for  the 
concurrent  publication,  at  the 
applicant’s  option,  of  the  Notice  of 
Intent  to  Request  Release  of  Funds  and 
the  15  day  Notice  of  Finding  of  No 
Significant  Effect. 

The  period  for  the  Notice  to  Request 
Release  of  Funds  has  been  changed  from 
5  business  days  to  seven  (7)  calendar 
days.  Thus,  at  the  end  of  the  15-day 
period  for  comment  on  the  Notice  of 
Finding  of  No  Significant  Effect,  the 
applicant,  if  its  funding  is  unchallenged, 
may  request  the  release  of  funds. 
Provisions  requiring  the  use  of  HUD 
formats  or  HUD  approved  formats  have 
been  revised  to  give  the  applicant  the 
option  to  use  HUD-formats  or  equivalent 
ones  without  requiring  the  approval  of 
HUD.  This  provision  therefore  may 
allrw  the  combination  of  the  two 
notices,  as  suggested  by  17  responses, 
mostly  from  small  cities,  into  one 
published  notice. 

Publication  and  Dissemination  of 
Notices  (i  58.17) 

In  response  to  complaints  that  notices 
were  being  placed  in  obscure  and  little 


30265 


Federal  Register  /  Vol. 

read  legal  or  commercial  journals, 

§  58.17(b)  has  been  revised  to  indicate 
that  a  Notice  of  Intent  To  Request 
Release  of  Funds  and  Notice  of  Finding 
of  No  Significant  Effect  must  be 
published  at  least  once  in  a  newspaper 
which  is  a  source  of  general  news  used 
by  the  general  public  or  published  in 
some  other  manner  most  likely  to  inform 
residents. 

The  final  rule  incorporates  these 
provisions  and  further  clarifies  the  time 
requirement  for  receipt  of  comments  on 
Draft  EIS’s  from  the  date  of  publication 
in  the  Federal  Register,  normally  on  the 
Friday  of  the  week  following  the  one  in 
which  EPA  received  the  notices. 

Certifying  Officer  of  Applicant  (%  58.3) 

In  response  to  the  favorable 
consensus  of  the  Coiqmentary  received, 
the  Final  Rule  also  retains  the 
provisions  delegating  signature 
authority  for  purposes  of  environmental 
reviews  and  requests  for  release  of 
funds  to  “certifying  officer”  in  lieu  of  the 
chief  executive.  HUD  recognizes  that  for 
a  multi-activity  CDBG  program 
signatures  by  the  chief  executive  officer 
may  be  required  with  unnecessary 
frequency.  Therefore  a  definition  of 
“Certifying  Officer”  has  been  supplied 
at  §  58.3,  and  this  officer  is  cited  at 
relevant  places  in  the  revised  regulation. 

Conclusions 

HUD  has  made  a  conscientious  effort 
to  accommodate  all  valid  substantive 
comments  in  these  final  amendments. 

As  discussed  above,  the  environmental 
review  procedure  has  been  designed  to 
take  into  account  the  various  needs 
expressed  by  applicants  and  to  simplify 
as  well  as  reduce  the  workload  the 
procedure  imposes  on  the  small  cities. 
An  effort  was  also  made  to  improve  the 
quality  of  the  environmental  reviews 
performed  at  the  community  level  and  to 
ensure  the  fulfillment  of  the 
environmental  review  and  decision¬ 
making  responsibilities  delegated  by  the 
Secretary  under  Section  104(h)  of  Title  I, 
Housing  and  Community  Development 
Act  of  1974. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement 
under  the  National  Environmental  Policy 
Act  is  not  required. 

Title  24  CFR  is  amended  by  revising 
Part  58  to  read  as  follows: 
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PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  THE  COMMUNITY 
DEVELOPMENT  BLOCK  GRANT 
PROGRAM 

Subpart  A— General  Policy  and 

Responsibilities 

Sec. 

58.1  Purpose  and  authority. 

58.2  Time  periods. 

58.3  Terminology. 

58.4  [Reserved] 

58.5  General  policy. 

58.6  [Reserved] 

Subpart  B — Environmental  Reviews  by 

Applicants  Under  Title  I 

58.7  [Reserved] 

58.8  [Reserved] 

58.9  Financial  assistance  for  environmental 
review. 

58.10  [Reserved] 

58.11  Evironmental  review  record. 

58.12  [Reserved] 

58.13  [Reserved] 

58.14  [Reserved] 

58.15  Steps  to  commence  environmental 
review  process. 

58.16  Stepts  to  complete  environmental 
review  process  where  level  of  clearance 
finding  is  that  the  request  for  release  of 
hinds  for  project  is  not  an  action  which 
may  significantly  affect  the  environment 
(no  EIS). 

58.17  Steps  to  complete  environmental 
review  proc  :s  where  level  of  clearance 
Ending  is  that  the  request  for  release  of 
funds  is  an  action  which  may 
significantly  affect  the  environment  (EIS 
required). 

58.18  Limitation  on  action  pending 
clearance. 

58.19  Use  of  prior  environmental  reviews. 

58.20  Financial  settlements  of  urban 
renewal  projects. 

58.21  Exempt  activities. 

58.22  [Reserved] 

58.23  Floodplains  and  wetlands. 

58.24  Historic  preservation. 

58.25  Projects  requiring  an  EIS. 

58.26  [Reserved] 

58.27  Interaction  of  applicant  with  Federal 
agencies — lead  agency  role 

58.28  [Reserved] 

58.29  [Reserved] 

Subpart  C— Releases  of  Funds  for 

Particular  Projects. 

58.30  Release  of  funds  upon  certification. 

58.31  Objections  to  release  of  funds. 

58.32  Effect  of  approval  of  certification. 

Authority.  Sec.  7(d),  Department  of  Housing 

and  Urban  Development  Act  (42  U.S  C. 

3535(d)). 


Subpart  A— General  Policy  and 
Responsibilities 

§  58.1  Purpose  and  authority. 

(a)  Authority — (1)  Basic  law.  The 
National  Environmental  Policy  Act  of 
1969  (Pub.  L  91-190,  42  U.S.C.  4321  et 
seq.;  hereinafter  “NEPA”)  establishes 
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national  policy,  goals,  and  procedures 
for  protecting  and  enhancing 
environmental  quality.  NEPA,  as 
implemented  by  Executive  Order  11514 
and  the  Guidelines  of  the  Council  on 
Environmental  Quality,  40  CFR  Part  1500 
(hereinafter  “CEQ,”  as  to  the  Council, 
and  "CEQ  Guidelines”)  requires  in 
section  102(2)(c),  in  addition  to  other 
responsibilities,  that  all  agencies  of  the 
Federal  Government  prepare  detailed 
environmental  impact  statements  on 
proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment. 

(2)  Section  104(h)  of  title  I  (of  the 
Housing  and  Community  Development 
Act  of 1974  (Pub.  L  93-383,  42  U.S.C. 

5301  et  seq.);  hereinafter  “section 
104(h)”  and  “Title  I”  respectively) 
authorizes  a  procedure  under  which 
applicants  with  approved  applications 
for  assistance  under  Title  I  assume  for 
specific  projects  the  environmental 
review  and  decisionmaking 
responsibilities  that  would  apply  to  the 
HUD  Secretary  were  he  to  undertake 
such  projects  as  Federal  projects.  The 
procedure  eliminates  the  necessity  for 
Federal  environmental  impact 
statements  at  the  time  of  the  initial 
application.  At  the  same  time,  however, 
the  procedure  is  intended  to  assure  that 
NEPA  policies  and  protection  of  the 
environment  continue  undiminished. 
Under  the  procedure  applicants  are  to 
certify  prior  to  any  commitment  of  Title 
I  funds  for  particular  projects  (other 
than  funds  for  general  planning  or 
environmental  study  purposes)  that  they 
have  met  all  of  their  environmental 
responsibilities  in  accordance  with 
regulations  issued  by  HUD  Secretary, 
after  consultation  with  CEQ.  Approval 
of  such  certification  by  the  Secretary 
under  section  104(h)  discharges  the 
responsibilities  he  may  otherwise  have 
had  under  NEPA  with  respect  to  the 
specific  projects  covered  by  the 
certification.  The  Secretary  is  to  wait  15 
days  after  receipt  before  acting  upon 
such  a  certification,  thus  givjng  those 
who  may  wish  to  challenge  a 
certification  an  opportinity  to  take 
appropriate  action.  That  challenge  can 
include  suit  against  the  certifying  officer 
or  applicant  who  for  purposes  of 
enforcing  NEPA  has  consented  to  accept 
the  jurisdiction  of  the  Federal  courts. 

Such  challenge  may  also  include  a 
request  that  the  Secretary  reject  the 
certification.  The  Secretary  will  consider 
a  request  for  rejection  of  the 
certification  only  if  such  request  is 
grounded  on  certain  bases,  as  set  forth 
in  §  58.31(b).  Under  section  104(h)  cities, 
counties  and  other  units  of  general  local 
government  assume  only  those 
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responsibilities  which  would  apply  if  the 
HUD  Secretary  were  to  undertake  the 
projects  proposed  for  assistance  as 
Federal  projects.  Thus,  these  regulations 
neither  expand  nor  contract  the 
categories  of  actions  that  would  be 
subject  to  environmental  identification 
and  review  procedures. 

(3)  Other  applicable  authority.  The 
environmental  review  process  must  also 
take  into  account,  where  applicable,  the 
criteria,  standards,  policies  and 
regulations  under  the  subsections  below. 
The  process  should  also  consider  the 
relationship  of  a  project  funded  under 
Title  I  and  the  requirements  of  these 
authorities,  to  anticipated  requests  for 
other  Federal  assistance,  particularly 
housing,  to  which  these  authorities  may 
apply.  An  explanation  of  how  these 
authorities  are  taken  into  account  and 
considered  shall  be  documented  in  the 
environmental  review  record  prior  to  the 
applicant's  submission  of  the 
certification  and  request  for  release  of 
funds  required  by  $  58.30. 

(i)  Historic  properties.  The  National 
Historic  Preservation  Act  of  1966  (Pub. 

L.  69-665);  Preservation  of  Historic  and 
Archeological  Data  Act  of  1974  (Pub.  L 
93-291)  and  regulations  which  may 
hereafter  be  issued;  Executive  Order 
11593.  Protection  and  Enhancement  of 
the  Cultural  Environment,  1971; 
Procedures  for  Protection  of  Historic 
and  Cultural  Properties,  Advisory 
Council  on  Historic  Preservation,  36  CFR 
Part  800. 

(ii)  Noise.  HUD  Handbook  1390.2, 
Noise  Abatement  and  Control, 
Department  Policy.  Responsibilities  and 
Standards,  1971. 

(iii)  Floodplain.  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  implementing  regulations;  Title  24, 
Chapter  X,  Subchapter  B,  National  Flood 
Insurance  Program:  Executive  Order 
11988  and  applicable  HUD  implementing 
flood-plain  management  regulations. 

(iv)  Coastal  zones  and  wetlands. 
Coastal  Zone  Management  Act  of  1972 
(Pub.  L  92-583).  Executive  Order  11990 
and  applicable  State  legislation  or 
regulations. 

(v)  Air  quality.  Clean  Air  Act  (Pub.  L 
90-148),  as  amended,  and  applicable 
U.S.  Environmental  Protection  Agency 
implementing  regulations. 

(vi)  Water  quality.  Federal  Water 
Pollution  Control  Act  (Pub.  L  92-600), 
the  Safe  Drinking  Water  Act  of  1974 
(Pub.  L.  93-523)  and  applicable  U.S. 
Environmental  Protection  Agency 
implementing  regulations. 

(vii)  Wildlife.  Fish  and  Wildlife 
Coordination  Act  (Pub.  L  85-624). 

(viii)  Endangered  species.  The 
Endangered  Species  Act  of  1973  (Pub.  L 


93-205)  as  amended  by  the  Endangered 
Species  Amendment  Act  of  1978  (Pub.  L. 
95-632, 16  U.S.C.  1536  et.  seq.)  and. 
applicable  Department  of  the  Interior 
and  Department  of  Commerce 
implementing  regulations. 

(ix)  Solid  waste  disposal.  The  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (Pub.  L.  94-580)  and  applicable  U.S. 
Environmental  Protection  Agency 
implementing  regulations. 

(b)  Purpose.  These  regulations 
implement  the  requirements  of  section 
104(h)  which  is  intended  to  assure  that 
the  policies  of  NEPA  are  most 
effectively  implemented  in  connection 
with  the  expenditure  of  funds  under 
Title  I,  and  to  assure  to  the  public 
undiminished  protection  of  the 
environment,  ilie  policies  of  NEPA,  in 
addition  to  other  responsibilities  set  out 
in  section  2  and  Title  I  of  NEPA,  require 
the  use  of  all  practicable  means, 
consistent  with  other  essential 
considerations  of  national  policy,  to 
improve  and  coordinate  Federal  plans, 
functions,  programs,  and  resources  to 
the  end  that  the  Nation  may — 

(1)  Fulfill  the  responsibilities  of  each 
generation  as  trustee  of  the  environment 
for  succeeding  generations. 

(2)  Assure  for  all  Americans  safe, 
healthful,  productive,  and  esthetically 
and  culturally  pleasing  surroundings; 

(3)  Attain  the  widest  range  of 
beneficial  uses  of  the  environment 
without  degradation,  risk  to  health  or 
safety,  or  other  undesirable  and 
unintended  consequences; 

(4)  Preserve  important  historic, 
cultural,  and  natural  aspects  of  our 
national  heritage,  and  maintain, 
wherever  possible,  an  environment 
which  supports  diversity  and  variety  of 
individual  choice; 

(5)  Achieve  a  balance  between 
population  and  resource  use  which  will 
permit  high  standards  of  living  and  a 
wide  sharing  of  life's  amenities,  and 

(6)  Enhance  the  quality  of  renewable 
resources  and  approach  the  maximum 
attainable  recycling  of  depletable 
resources. 

§  58.2  Time  periods. 

All  time  periods  in  this  Part  shall  be 
counted  in  calendar  days.  The  first  day 
of  a  time  period  begins  at  12:01  a.m. 
local  time  of  the  first  day  following  the 
day  of  the  action  which  initiates  it. 

For  the  purpose  of  this  section,  the 
term  “action”  means: 

(a)  Actual  publication  of  the 
applicant’s  notices  required  by  §§  58.15, 
58.16,  58.17  and  58.30; 


(b)  Actual  publication  in  the  Federal 
Register  of  the  EPA  announcement  of  its 
receipt  of  the  applicant's  notices; 

(c)  Receipt  by  the  EPA  of  the  final 
environmental  impact  statement. 

§  58.3  Terminology. 

For  the  purposes  of  this  part,  the 
following  terminology  shall  apply: 

(a)  Actions  which  may  significantly 
affect  the  quality  of  the  human 
environment.  Those  actions  for  which 
section  102(2)(c)  of  NEPA  would  require 
the  preparation  of  an  en  vironmental 
impact  statement  (EIS).  Applicants 
assuming  NEPA  responsibilities 
pursuant  to  Title  I  and  these  regulations 
shall  review  each  project  proposed  for 
fund  release  under  Title  I  in  accordance 
with  the  environmental  review  process 
described  in  these  regulations  in  order 
to  determine  whether  the  applicant's 
request  to  HUD  for  the  release  of  Title  I 
funds  would  constitute  an  action,  were 
the  applicant  a  Federal  agency,  which 
may  significantly  affect  the  quality  of 
the  human  environment 

(b)  Activity.  As  used  in  this  Part, 
“activity”  means  both  those  actions 
funded  or  authorized  to  be  funded  with 
Title  I  assistance  and  those  related 
actions  which  are  not  so  funded  or  not 
authorized  to  be  so  funded  but  which 
are  put  forth  by  the  applicant  as  part  of 
its  strategy  for  the  treatment  of  a  project 
area.  In  the  context  of  environmental 
review,  it  is  not  the  source  of  funds  for 
an  activity,  but  the  nature  of  the  activity 
and  its  relationship  to  other  activities 
which  is  relevant.  Where  the  term 
“eligible  activity”  is  used  in  this  part,  it 
means  an  activity  which  is  eligible  for 
Title  I  assistance  pursuant  to  24  CFR 
Parts  570  and  571.  See  also  $  58.21, 
Exempt  Activities. 

(c)  Applicant.  The  applicant  is  the 
State  or  unit  of  general  local  government 
which  makes  application  pursuant  to  the 
provisions  of  subpart  D  or  subpart  E  of 
24  CFR  Part  570.  One  or  more  public 
agencies,  including  existing  local  public 
agencies,  may  be  designated  by  the 
chief  executive  officer  of  a  State  or  a 
unit  of  general  local  government  to 
undertake  a  community  development 
program  in  whole  or  in  part,  but  only  the 
State  or  unit  of  general  local  government 
may  be  the  applicant  under  the  subparts 
cited  above,  and  under  this  Part  58. 

Upon  execution  of  its  grant  agreement 
with  HUD,  an  applicant  becomes  a 
“recipient”  under  24  CFR  Part  570.  As 
used  in  this  Part  58,  the  term  “applicant” 
includes  "recipient"  under  Part  570, 
where  the  context  so  requires. 

(d)  Certifying  officer.  The  term 
"certifying  officer"  means  the  chief 
executive  or  another  officer  of  the 
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applicant  authorized,  in  accordance 
with  applicable  local  law,  to  execute  the 
certification  and  request  for  release  of 
funds  specified  at  S  58.30,  to  consent  to 
assume  the  status  of  a  responsible 
Federal  official  under  the  National 
Environmental  Policy  Act  of  1969,  and  to 
consent  on  behalf  of  the  applicant  to 
accept  the  jurisdiction  of  the  Federal 
courts  for  the  enforcement  of  NEPA 
responsibilities  as  such  official. 

(e)  Environmental  impact.  Any 
alteration  of  existing  environmental 
conditions,  or  creation  of  a  new  set  of 
environmental  conditions,  adverse  or 
beneficial,  caused  or  induced  in  whole 
or  in  part,  directly  or  indirectly,  by  a 
proposed  project  under  Title  I. 

(f)  Environmental  impact  statement 
(EIS).  A  written  statement,  prepared  in 
accordance  with  NEPA  and  CEQ 
guidelines,  describing  any  alteration  of 
environmental  conditions  or  creation  of 
a  new  set  of  environmental  conditions, 
adverse  or  beneficial,  caused  or  induced 
by  the  action  or  set  of  actions  under 
consideration,  and  the  alternatives  to 
such  action  or  group  of  actions.  The 
statement  should  include  a  quantitative 
measure  of  magnitude  and  a  qualitative 
measure  of  importance  of  the 
environmental  impacts. 

(g)  Environmental  review  and 
environmental  review  process.  The 
entire  process  for  compliance  by  the 
applicant  with  NEPA  under  this  Part 
with  respect  to  a  project  funded  under 
Title  L 

(h)  Level  of  clearance  finding.  The 
applicant’s  determination  pursuant  to 
§  58.15(d)  as  to  which  of  the  two  levels 
of  environmental  clearance  applies. 

(Revised  and  redesignated  as 
paragraph  (b)) 

(i)  Project.  The  term  “project”,  as  used 
in  this  Part,  means  an  activity  or  a  group 
of  integrally  related  activities,  designed 
by  the  applicant  to  accomplish,  in 
whole,  or  in  part,  a  specific  goal. 
Geographically  or  functionally  related 
activities  designed  to  accomplish  a 
specific  goal,  irrespective  of  the  funding 
sources  of  those  activities,  shall  be 
grouped  together  for  consideration  as  a 
single  project.  Because  of  the 
interrelationships  of  the  activities 
comprising  the  project,  the  project  as  a 
whole  shall  be  subject  to  a  single 
environmental  review  in  accordance 
with  this  part.  A  project  may  take  a 
number  of  years  to  complete  and  may 
require  funds  in  addition  to  the  amount 
provided  in  a  single  program  year. 

(j)  SMS  A.  A  standard  metropolitan 
statistical  area  as  defined  by  the  Office 
of  Management  and  Budget. 

(k)  SMSA  county.  Within  an  SMSA,  a 
county  or  county  equivalent  as  listed  in 


the  P-25  series,  with  population 
estimates  and  projections,  published  by 
the  Bureau  of  the  Census. 

(1)  Substantial  completion.  As  applied 
to  an  urban  renewal  project,  this  term 
means  that: 

(1)  Ninety  percent  (90%)  or  more  of 

site  improvement  work  has  been 
completed  and  the  remainder  is  under 
contract;  , 

(2)  Ninety  percent  (90%)  or  more  of 
demolition  work  has  been  completed 
and  the  remainder  is  under  contract; 

(3)  Relocation  of  all  occupants  of  at 
least  ninety-eight  percent  (98%)  of  the 
housing  units  in  the  relocation 
workload,  or  of  all  but  five  (5)  such 
housing  units,  whichever  is  the  lesser, 
has  been  completed; 

(4)  Relocation  for  at  least  ninety-five 
percent  (95%)  of  all  cases  in  the 
nonresidential  relocation  workload,  or 
for  all  but  ten  (10)  such  cases,  whichever 
is  the  lesser,  has  been  completed; 

(5)  At  least  ninety  percent  (90%),  by 
estimated  cost  of  all  relocation 
payments  have  been  made; 

(6)  With  respect  to  each  park, 
playground,  public  building  or  other 
public  facility  to  be  provided  as  a 
noncash  local  grant-in-aid: 

(i)  All  land  necessary  for  the  provision 
thereof  has  been  conveyed  to  or  is  in  the 
ownership  of  the  providing  entity  or  is 
covered  by  an  unconditional  purchase, 
or  similar,  agreement 

(ii)  All  necessary  planning  agency  or 
other  public  body  approvals  have  been 
obtained. 

(iii)  All,  or  virtually  all,  of  the  funds 
necessary  for  the  provision  thereof  have 
been  authorized  by  the  governing  body 
of  the  providing  entity  and  all  and  any 
necessary  bond  referendums  or  other 
public  approvals  have  been  obtained, 

(iv)  Complete  working  drawings  and 
specifications  have  been  prepared  for 
the  construction  thereof  and  firm 
supportable  estimates  of  the  costs 
incident  to  provision  thereof  have  been 
developed,  and 

(v)  A  firm  assurance  exists  of  timely 
completion  and  in  any  event,  of 
completion  within  five  (5)  years  from  the 
date  of  the  assurance; 

(7)  With  respect  to  dwelling  units  not 
to  be  demolished,  at  least  ninety-five 
percent  (95%)  comply  with  applicable 
codes  and  at  least  seventy-five  percent 
(75%)  comply  with  applicable  property 
rehabilitation  standards  established  for 
the  urban  renewal  project:  Provided, 
that  in  any  event,  project  activities  may 
be  deemed  complete  in  regard  to 
dwelling  units  not  to  be  demolished 
where  the  following  conditions  exist: 


(i)  Area  decline  has  been  arrested  and 
stability  and  self-generating  renewal 
assured, 

(ii)  Public  facilities  and  services  have 
been  and  will  continue  to  be,  provided 
to  support  continued  stability, 

(iii)  Local  financial  institutions  are 
making  property  loans  in  the  area,  and 

(iv)  The  community  will  continue  an 
adequate  level  of  code  enforcement 
activities  in  the  area; 

(8)  All  project  land  acquisition  has 
been  completed;  and 

(9)  An  amount  equal  to  the  HUD 
approved  land  disposition  value  of  all 
acquired  project  land  has  been  credited 
io  the  urban  renewal  project  accounts): 
Provided,  that  for  all  project  land 
actually  sold,  the  fuU  sale  price  thereof 
shall  be  so  credited  and  for  all  leased  or 
unsold  project  land,  the  full  amount  of 
the  HUD  approved  estimate  of  the 
disposition  value  thereof  shall  be  so 
credited  from  community  development 
block  grants  or  local  funding  sources. 

(m)  Urban  renewal  project  A  project 
as  defined  in  section  110(c)  of  the 
Housing  Act  of  1949,  as  amended,  or  a 
neighborhood  development  program  as 
C  ~ned  in  section  131(b)  of  the  Housing 
Act  of  1949,  as  amended. 

(n)  Urbanizing  belt.  Urbanizing  belts 
are  identified  by  the  Bureau  of  the 
Census,  plus  a  two-mile  zone  around  the 
outer  boundaries  of  such  areas.  In  cases 
where  this  two-mile  zone  borders  or 
includes  a  portion  of  an  incorporated 
place  lacking  census  tracts,  or,  when  the 
two-mile  zone  borders  or  includes  a 
portion  of  a  census  tract,  the  next  outer 
boundary  of  such  incorporated  place  or 
census  tract  may  be  used  to  delineate 
the  outer  limit  of  the  urbanizing  belt.  An 
urbanizing  belt  may  extend  into  the 
county  of  an  adjacent  SMSA,  using  the 
applicable  threshold  of  that  county  but 
in  no  case  shall  the  urbanizing  belt 
extend  beyond  the  SMSA  boundary. 

§  58.4  [Reserved] 

$  58.5  General  policy. 

(a)  Applicants  to  assume 
environmental  responsibilities.  Except 
as  provided  at  paragraph  (b)  of  this 
section,  all  applicants  for  assistance 
under  Title  I  shall  be  required  to  assume 
responsibility  for  carrying  out  all  of  the 
provisions  of  NEPA  relating  to  particular 
projects  for  which  the  release  of  funds  is 
sought.  This  shall  include  assuming  all 
applicable  responsibilities  relating  to 
such  projects  for  compliance  with  the 
National  Historic  Preservation  Act  of 
1966,  as  amended;  the  Preservation  of 
Historic  and  Archeological  Data  Act  of 
1974,  as  amended;  Executive  Order 
11593,  May  13, 1971,  Protection  and 
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Enhancement  of  the  Cultural 
Environment;  Procedures  for  Protection 
of  Historic  and  Cultural  Properties, 
Advisory  Council  on  Historic 
Preservation,  36  CFR  Part  800;  Executive 
Order  11988,  May  24, 1977,  relating  to 
Floodplain  Management;  Executive 
Order  11990,  May  24, 1977,  relating  t£ 
Protection  of  Wetlands;  Section  1424(e) 
of  the  Safe  Drinking  Water  Act  of  1974; 
the  Endangered  Species  Act  of  1973;  and 
other  regulations  and  orders  issued 
relative  to  any  of  the  foregoing.  In 
assuming  such  responsibility,  the 
applicant’s  certifying  officer  shall  carry 
out  the  responsibilities  of  the 
"responsible  Federal  official”  as  that 
term  is  used  in  NEPA  and  applicable 
regulations  thereunder.  Such 
responsibilities  include,  where 
applicable,  the  conduct  of 
environmental  reviews;  decisionmaking 
and  action  as  to  environmental  issues; 
preparation  and  circulation  of  draft  and 
final  EIS’s;  and  assumption  of  lead 
agency  responsibilities  for  preparation 
of  such  statements  in  behalf  of  Federal 
agencies  when  such  agencies  consent  to 
such  assumption.  The  certifying  officer 
shall  be  subject  to  the  jurisdiction  of  the 
Federal  courts  pursuant  to  section 
104(h);  such  certifying  officer  of  the 
applicant  shall  not  be  represented  by 
the  Department  of  Justice  in  court,  but 
reasonable  defense  costs,  including  the 
fees  of  attorneys  and  experts,  incurred 
in  environmental  litigation  may  be 
funded  from  the  applicant's  grant 
amounts. 

The  carrying  out  of  all  environmental 
review  responsibilities  shall  be 
documented  in  the  environmental 
review  record  prior  to  the  applicant’s 
submission  of  the  certification  and 
release  of  funds  required  by  §  58.30. 

The  certification  described  at  §  58.30 
must  be  submitted  to  HUD  by  the 
applicant  prior  to  the  release  of  funds 
for  any  such  project  as  evidence  of  the 
assumption  of  the  responsibilities  set 
forth  above. 

(b)  Exception.  (1)  Each  applicant  shall, 
prior  to  submitting  an  application, 
review  its  legal  capacity  to  assume  and 
carry  out  the  environmental 
responsibilities  hereunder.  If  an 
applicant  believes  it  may  lack  legal 
capacity  to  assume  and  carry  out 
environmental  review  responsibilities 
hereunder,  then  it  shall  submit  to  the 
HUD  official  authorized  to  receive  the 
application  the  legal  opinion  of  its 
attorney  in  support  of  such  claim  and 
shall  consult  with  said  HUD  official  in 
order  to  obtain  appropriate  instructions. 
Such  claim  shall  be  made  prior  to 
submitting  an  entitlement  or 
discretionary  application.  Discretionary 


applicants  shall  submit  such  claim  to 
HUD  with  the  preapplication,  if  a 
preapplicaticn  is  required.  HUD  will 
review  such  claim  and  approve  or 
disapprove  it. 

(2)  If  an  applicant's  claim  of  lack  of 
legal  capacity  has  been  approved  by 
HUD,  then  HUD  will  complete  an 
environmental  assessment,  including  an 
EIS  if  appropriate,  pursuant  to  HUD 
Handbook  1390.1,  as  amended,  before 
the  application  is  approved,  or  in  those 
cases  where  a  preapplication  is 
required,  before  the  applicant  is  invited 
to  submit  a  full  application. 

(3)  Community  associations,  other 
applicants  which  are  eligible  for 
assistance  pursuant  to  24  CFR 
570.403(b)(4)  unless  such  applicant  is 
also  described  in  the  first  sentence  of  24 
CFR  570.3(v),  and  private  developers 
approved  under  Title  VII  of  the  Housing 
and  Urban  Development  Act  of  1970  or 
Title  IV  of  the  HUD  Act  of  1968,  are 
considered  by  HUD  to  lack  the  legal 
capacity  to  assume  or  carry  out 
environmental  review  responsibilities. 

(c)  Environmental  review  process. 

The  environmental  review  process 
consists  of  a  study  by  the  applicant  of 
each  project  to  identify  any 
environmental  impacts  of  actions 
proposed  to  be  taken  by  the  applicant 
which  are  to  be  supported,  in  whole  or 
in  part,  by  Title  I  funds. 

(d)  Determination  of  impact.  In  the 
evironmental  review  process,  the 
applicant  must  arrive  at  a  determination 
as  to  whether  or  not  any  proposed 
project  will  result  in  any  environmental 
impact;  or  will  itself  be  affected  by  the 
environment;  the  nature,  magnitude  and 
extent  of  any  such  impact;  whether  or 
not  any  changes  could  be  made  in  the 
project  as  proposed,  or  alternatives  to 
such  project  could  be  adopted,  to 
eliminate  or  minimize  adverse  impacts; 
and  the  level  of  environmental 
clearance  which  is  appropriate.  Such 
determination  is  largely  a  matter  of 
judgment  on  the  part  of  the  applicant, 
involving  evaluation  of  available  facts, 
pursuant  to  the  procedures  and 
guidelines  contained  in  this  Part. 

(e)  Conditions  and  safeguards.  If  the 
applicant’s  environmental  review 
process  reveals  conditions  or  safeguards 
which  should  be  implemented  when  the 
project  is  undertaken,  in  order  to  protect 
or  enhance  environmental  quality  or 
minimize  adverse  environmental 
impacts,  then  such  conditions  or 
safeguards  shall  be  set  forth  in  the 
environmental  review  record  and  the 
applicant  shall  use  all  appropriate 
means  to  assure  that  those  conditions 
and  safeguards  are  implemented. 


(f)  Decision  not  to  implement.  If, 
through  the  environmental  review 
process,  the  applicant  concludes  that  the 
proposed  project  should  not  be 
implemented  in  whole  or  in  part,  then 
the  applicant  may  reprogram  to  another 
eligibile  project,  in  accordance  with  the 
applicable  provisions  of  24  CFR  570.305. 

(g)  Scope  and  timing  of  environmental 
reviews.  Applicants  shall  carry  out  their 
environmental  review  responsibilities 
for  projects  as  defined  at  §  58.3  in 
accordance  with  the  following: 

(1)  Timing.  To  the  greatest  extent 
possible,  the  environmental  review  of 
proposed  projects  shall  be  carried  out 
concurrently  with  the  formulation  of  the 
applicant's  community  development 
program  and  the  preparation  of  the 
application  for  Title  I  funds. 
Environmental  review  shall  commence 
at  the  earliest  possible  point  in  the 
development  of  a  project.  When  a 
project  is  formulated,  it  shall  be 
reviewed  for  environmental 
considerations  in  order  to  identify  and 
evaluate  expected  or  potential 
environmental  impacts,  to  devise 
changes  and  modifications  to  eliminate 
or  mitigate  adverse  impacts,  and  to 
explore  alternatives.  By  developing  and 
carrying  out  its  environmental  review  as 
part  of  the  overall  program  and 
application  formulation  process,  the 
applicant  can  considerably  shorten  the 
time  between  program  development  and 
program  implementation. 

(2)  Cumulative  impact  and 
aggregation.  The  cumulative  effects  of 
related  activities  must  be  considered 
together.  Activities  which  are 
individually  small  may,  in  the  aggregate, 
have  cumulatively  large  effects  on  the 
environment,  especially  when  a  number 
of  such  activities  will  take  place  at  or 
about  the  same  general  time  and  in  the 
same  general  location.  Also,  a  series  of 
activities  taking  place  over  extended 
periods  of  time  can,  in  the  aggregate 
have  a  cumulative  effect  upon  the 
environment  much  greater  than  the 
effect  of  each  individual  activity 
considered  separately.  All  individual 
actions  activities  which  are  related 
either  geographically  or  functionally,  or 
are  logical  parts  of  a  composite  of 
contemplated  actions,  shall  be  grouped 
and  shall  be  deemed  by  the  applicant  to 
be  a  project  and  must  be  evaluated  as  a 
whole  in  a  single,  comprehensive 
environmental  review.  The 
environmental  review  of  a  multi-year 
project  shall  encompass  the  entire  multi-' 
year  scope  of  activities  and  shall  not  be 
limited  to  those  activities  scheduled  for 
any  given  year.  This  subsection  applies 
to  all  projects  and  activities,  except  that 
for  exempt  activities  defined  at  §58.21  (a) 
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the  applicant  may,  but  is  not  required  to, 
apply  these  aggregation  requirements. 

(3)  Illustrations.  Where  an  applicant 
proposes  to  acquire  a  pareej  of  land, 
relocate  its  occupants,  clear  the  site  by 
demolition,  then  develop  the  site,  or 
dispose  of  it  for  development  by  others, 
then  all  of  these  activities  must  be 
viewed  as  comprising  a  single  project, 
for  purposes  of  environmental  review. 
Where  an  applicant  proposes  to 
undertake  a  number  of  small  activities, 
such  as  street  water,  and  sewer 
improvements  in  a  given  neighborhood, 
the  applicant  shall  aggregate  all  such 
geographically  or  functionally  related 
activities  and  view  them  as  a  single 
project  for  environmental  review 
purposes  and  shall  evaluate  their 
cumulative  environmental  impact.  This 
applies  even  if  the  activities  are  to  occur 
over  a  period  of  years  and  even  if  some 
of  the  activities  are  to  be  funded  by 
other  than  Title  I  funds  or  carried  out  by 
someone  other  than  the  applicant. 

§  58.6  [Reserved] 

Subpart  B — Environmental  Reviews  by 
Applicants  Under  Title  I 

§  58.7  [Reserved] 

§  58.8  [Reserved] 

$  58.9  Financial  assistance  for 
environmental  review. 

Applicants  may  utilize  Federal 
financial  assistance  to  enable  them  to 
carry  out  environmental  review 
pursuant  to  this  Part,  in  accordance  with 
the  provisions  of  24  CFR  570.205, 
570.206(h).  570.301  and  571.205  and 
571.206(h).  The  costs  of  environmental 
reviews  include  any  costs  incurred  in 
complying  with  any  of  the  authorities 
mentioned  at  §  58.1(a)(3)  of  this  Part. 

§  58.10  [Reserved] 

§  58. 1 1  Environmental  review  record 

Applicants  shall  prepare  and  maintain 
a  written  record  of  the  environmental 
review  pertaining  to  each  project,  which 
shall  be  designated  the  “Environmental 
Review  Record”,  and  shall  be  available 
for  review  as  part  of  the  project 
proposal  at  the  request  of  interested 
agencies,  groups  or  individuals.  The 
environmental  review  record,  using  the 
appropriate  formats  contained  in  HUD 
399-CPD,  Environmental  Reviews  at  the 
Community  Level,  or  other  equivalent 
formats  used  by  the  applicant,  shall 
include  as  applicable: 

(a)  A  description  of  the  project  to 
which  it  relates; 

(b)  Documentation  showing  that  each 
step  in  the  environmental  review 
process  set  forth  in  §  58.15  has  been 


performed,  that  the  level  of  clearance 
finding  required  by  58.15(d)  has  been 
made,  and  is  supported  in  the 
environmental  review  record; 

(c)  Documentation  showing  that  each 
step  in  the  environmental  review 
process  under  §  58.16  or  $  58.17,  as  the 
case  may  be,  has  been  performed,  and 
that  the  requirements  of  applicable 
subsections  have  been  satisfied; 

(d)  A  description  of  the  existing 
environmental  conditions,  the 
environmental  impacts  identified  and 
modifications  and  changes  made  to 
compensate  for  environmental  impacts; 

(e)  A  copy  of  any  Draft  EIS,  and  the 
comment,  on  it,  and  the  Final  EIS; 

(f)  Copies  of  historic  preservation 
review  analyses  conducted  under  36 
CFR  Part  800,  showing  satisfaction  with 
each  applicable  step  of  such  process 
and  support  for  any  conclusion  reached 
in  connection  therewith; 

(g)  The  written  decision  required  by 
§  58.19(c)  with  respect  to  projects  to 
which  S  58.19(c)  is  applicable; 

(h)  A  copy  of  the  notice  required  by 
S  58.30(a),  the  request  required  by 

§  58.30(b),  and  the  certification  and 
accompanying  statement  required  by 
§  58.30(c); 

(i)  A  copy  of  any  environmental 
objection  received  which  pertains  to  the 
project; 

(j)  A  copy  of  any  request  for  a  waiver, 
and  any  waiver  that  may  be  issued 
under  §  58.25  (Table  I  note  (2)); 

(k)  Evidence  of  any  determination  of 
the  “lead  agency”  under  $  58.27; 

(l)  Copies  of  environmental  analyses 
or  reports,  conducted  under  State  or 
local  law; 

(m)  Original  counterparts  or  copies,  as 
appropriate,  of  other  documents 
appropriate  in  the  judgment  of  the 
applicant  for  inclusion  in  the 
environmental  review  record; 

(n)  Documentation  relative  to 
compliance  with  Executive  Order  11988 
on  Floodplain  Management  and 
Executive  Order  11990  on  Protection  of 
Wetlands,  including  the  notices  required 
by  §  58.23;  and 

(o)  Documentation  required  to  reflect 
compliance  with  related  statutory 
authorities  and  legislation  cited  in 

§  58.5(a). 

§  58.12  [Reserved] 

§58.13  [Reserved] 

§  58.14  [Reserved] 

§  58.15  Steps  to  commence 
environmental  review  process. 

The  manner  in  which  the  applicant 
carries  out  the  environmental  review 
process,  including  the  concurrent 


historic  preservation  review,  and  other 
reviews  required  by  the  authorities  set 
forth  in  §  58.1(a)  and  the  responsibilities 
assumed  pursuant  to  §  58.5(a),  is  largely 
within  the  discretion  of  the  applicant 
However,  the  process  should  start  as 
early  in  the  planning  and  program 
development  process  as  possible,  should 
be  completed  while  alternatives  can  still 
reasonably  be  considered  and  action 
.taken  to  enhance  environmental  quality. 
Unless  an  immediate  decision  is  made 
that  an  EIS  is  required,  the  process  will 
be  reported  in  the  HUD  Format  I  or 
equivalent,  and  shall  include  the 
following  steps: 

(a)  Determine  existing  conditions. 
Existing  environmental  conditions  and 
trends  which  are  likely  to  continue  in 
the  absence  of  the  proposed  project 
should  be  identified.  Such  information  is 
an  essential  data  base  from  which  to 
assess  and  evaluate  any  effects  of  the 
project 

(b)  Identify  environmental  impacts. 
The  nature,  magnitude,  and  extent  of  all 
environmental  impacts  of  the  project 
whether  beneficial  or  adverse,  should  be 
identified. 

(c)  Examine  identified  impacts.  As  to 
all  environmental  impacts  of  the 
proposed  project  which  are  identified: 

(1)  Possible  project  modification. 
Examine  the  project  and  consider  ways 
in  which  the  project  or  external  factors 
relating  to  .he  project  could  be  modified 
in  order  to  eliminate  or  minimize  any 
adverse  environmental  impacts  and 
enhance  environmental  quality.  The 
examination  should  include 
consideration  in  light  of  the  policies  set 
forth  in  §  58.1(b)  of  both  positive  and 
negative  effects  of  any  such 
modification  in  relation  to  design,  use. 
location,  cost,  and  timing  of  the 
proposed  project  and  its 
implementation. 

(2)  Alternatives.  Examine  alternatives 
to  the  project  itself  which  would 
eliminate  or  minimize  environmental 
impacts  or  enhance  environmental 
quality.  The  examination  should  include 
consideration  of  both  positive  and 
negative  effects  of  any  such  alternatives 
in  relation  to  design,  use,  location,  cost, 
and  timing,  and  consideration  of  the 
effect  of  no  project. 

(d)  Level  of  clearance  finding.  Having 
completed  each  of  the  foregoing  steps 
that  may  be  applicable  in  the 
environmental  review  process,  the 
applicant  shall  make  one  of  the  two 
level  of  clearance  findings  set  forth 
below. 

(1)  Finding  that  request  for  release  of 
funds  for  project  is  not  an  action  which 
may  significantly  affect  the  quality  of 
human  environment.  If  the 
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environmental  review  process  of  the 
applioant  results  in  a  finding  by  the 
applicant  that  the  request  for  release  of 
funds  for  the  proposed  project  is  not  an 
action  which  may  significantly  affect  the 
quality  of  the  human  environment,  then 
a  document  stating  this  finding  and  the 
facts  and  reasons  supporting  die  finding 
shall  be  prepared  by  the  applicant  and 
included  in  the  environmental  review 
record.  The  document  shall  set  forth 
sufficient  information  to  demonstrate 
that  the  applicant  has  complied  with 
each  step  in  the  environmental  review 
process. 

(2)  Finding  that  request  for  release  of 
funds  for  project  is  an  action  which  may 
significantly  affect  the  quality  of  the 
human  environment.  If  an  EIS  is 
required  by  §  58.25,  or  if  the 
environmental  review  process  of  the 
applicant  results  in  a  finding  by  the 
applicant  that  the  request  for  release  of 
funds  for  the  proposed  project  is  an 
action  which  may  significantly  affect  the 
quality  of  the  human  emvironment,  then 
a  document  stating  this  finding  shall  be 
prepared  by  the  applicant  and  included 
in  the  environmental  review  record.  An 
EIS  is  required  for  each  action  which 
may  have  such  significant  effect. 

§  58.16  Steps  to  complete  environmental 
review  process  where  level  of  clearance 
finding  is  that  the  request  for  the  release  of 
funds  for  project  is  not  an  action  which 
may  significantly  affect  the  environment 
(no  EIS). 

The  following  procedure  shall  be 
followed  where  the  level  of  clearance 
finding  is  that  specified  in  §  58.15(d)(1): 

(a)  Notice  of  finding  of  no  significant 
effect.  The  applicant  shall  prepare  a 
notice  of  finding  of  no  significant  effect 
on  the  environment  using  format  VI  of 
HUD-3 99-CPD,  Environmental  Reviews 
at  the  Community  Level,  or  such  other 
equivalent  format  as  may  be  used  by  the 
applicant. 

(b)  Publication  and  dissemination. 

The  notice  of  finding  of  no  significant 
effect  on  the  environment  shall  be 
published  and  disseminated  in  the  same 
manner  as  a  notice  of  intent  to  file  an 
EIS,  as  described  as  §  58.17(b)  and  will 
provide  at  least  15  days  after  initial 
publication  for  public  comment.  The 
applicant  may,  at  the  same  time  of 
publication  of  the  above  notice,  also 
publish  the  notice  required  by  §  58.30(a). 
In  such  case,  both  notices  shall  be 
published  and  disseminated  in  the 
manner  specified  at  §  58.17(b). 

(c)  Completion.  Following  publication 
and  dissemination  of  the  notice  of 
finding  of  no  significant  effect  on  the 
environment  and  the  expiration  of  any 
time  fixed  for  comments,  the 


environmental  review  process  shall  be 
complete,  unless  further  proceedings  are 
found  by  the  applicant  to  be  necessary, 
due  to  responses  to  such  notice,  or 
otherwise. 

S  58.17  Steps  to  complete  environmental 
review  process  where  level  of  clearance 
finding  Is  that  the  request  for  the  release  of 
funds  for  project  is  an  action  which  may 
significantly  affect  the  environment  (EIS 
required). 

The  following  procedure  shall  be 
followed  where  die  level  of  clearance 
finding  is  that  specified  in  §  58.15(d)(2): 

(a)  Notice  of  intent  to  file  an  EIS.  As 
soon  as  practicable,  the  applicant  shall 
prepare  a  notice  of  intent  to  file  an  EIS 
using  format  V  of  HUD-3 99-CPD, 
Environmental  Review  at  the 
Community  Level,  or  such  other 
equivalent  format  as  may  be  used  by  the 
applicant. 

(b)  Publication  and  dissemination. 
Copies  of  the  notice  of  intent  to  file  an 
EIS  shall  be  sent  to  the  local  news 
media,  individuals  and  groups,  including 
low-  and  moderate-income 
neighborhood  groups,  known  to  be 
interested  in  the  applicant's  activities, 
local,  state,  and  Federal  agencies, 
including  the  headquarters  and 
appropriate  Regional  Office  of  the 
Environmental  Protection  Agency,  the 
HUD  Area  Office,  the  appropriate  A-95 
clearinghouses,  and  others  believed 
appropriate  by  the  applicant.  Such 
notice  shall  be  published  a  least  once  in 
a  newspaper  of  general  circulation  in 
the  affected  community.  If  such 
newspaper  is  of  a  type  specializing  in 
the  publication  of  legal,  real  estate, 
commercial,  or  other  notices,  listings, 
and  advertisements  and  is  not  of  a  type 
subscribed  to  and  read  by  the  general 
public  as  a  source  of  news  of  general 
public  interest,  then  such  notice  shall 
also  be  published  at  least  once  in  easily 
readable  type  in  the  nonlegal  section  of 
a  newspaper  of  general  circulation,  and 
where  appropriate  in  a  minority  and 
non-English  language  newspaper  of 
general  circulation  where  such  exists. 
The  applicant  also  shall  make 
reasonable  efforts  to  provide  the 
notices,  in  the  form  of  press  releases  to 
neighborhood  newspapers  or  periodicals 
serving  low-  and  moderate-income 
neighborhoods. 

(c)  Public  hearings — Procedure.  Prior 
to  the  preparation  and  distribution  of  a  . 
draft  EIS,  the  applicant  shall  determine 
whether  or  not  it  will  conduct  a  hearing 
or  hearings  at  which  members  of  the 
public  may  be  heard  respecting  the 
preparation  and  contents  of  the  draft 
EIS.  The  applicant  should  also 
determine  whether  or  not  separate 


public  hearings  shall  be  held  concerning 
the  draft  EIS,  or  whether  such  public 
hearings  shall  be  combined  with  other 
public  hearings  pertaining  to  the 
application  of  the  applicant  All  such 
public  hearings  concerning  a  draft  EIS 
shall  be  preceded  by  a  notice  of  public 
hearing,  which  shall  be  published  and 
disseminated  in  the  same  manner  as  a 
notice  of  intent  to  file  an  EIS  as  set  forth 
in  §  58.17(b),  at  least  15  days  prior  to 
such  hearing,  and  which  shall:  (1)  State 
the  date,  time,  place,  and  purpose  of  the 
hearing;  (2)  describe  the  project  its 
estimated  costs,  and  the  project  area;  (3) 
state  that  persons  desiring  to  be  heard 
on  environmental  issues  will  be  afforded 
the  opportunity  to  be  heard;  (4)  state  the 
name  and  address  of  the  applicant  and 
the  certifying  officer  of  the  applicant; 
and  (5)  state  where  the  draft  EIS  can  be 
obtained;  whether  in  person  or  by  mail, 
and  any  charges  that  may  apply. 

(d)  Public  hearings — Factors  to 
consider.  The  determination  of  whether 
or  not  public  hearings  shall  be  held  prior 
to  distribution  of  a  draft  EIS  or  after 
such  distribution,  or  at  any  other  time  - 
during  the  environmental  review 
process,  shall  be  within  the  reasonable 
discretion  of  the  applicant.  In 
determining  whether  of  not  to  hold  such 
public  hearings  on  environmental  issues, 
either  separately,  or  in  combination  with 
other  proceedings  relating  to  the 
application  of  the  applicant,  the 
following  factors  should  be  considered: 
(1)  The  magnitude  of  the  projects,  in 
terms  of  economic  costs,  the  geographic 
area  involved,  and  the  uniqueness  of 
size  of  commitment  of  the  resources 
involved;  (2)  the  degree  of  interest  in  or 
controversy  concerning  the  projects,  as 
evidenced  by  requests  from  the  public, 
or  from  Federal,  State,  or  iQcal 
authorities,  for  information,  or  that  a 
hearing  be  held;  (3)  the  complexity  of 
the  issues  and  the  likelihood  that 
information  will  be  presented  at  the 
hearing  which  will  be  of  assistance  to 
the  applicant  in  carrying  out  its 
environmental  responsibilities 
respecting  the  particular  projects;  (4)  the 
extent  to  which  public  involvement  has 
been  achieved  with  respect  to 
environmental  concerns  through  other 
means,  such  as  other  public  hearings, 

-citizen  participation  in  the  development 
of  the  applicant’s  community 
development  program  and  in 
formulation  of  its  application,  meeting 
with  citizen  representatives,  and  written 
comments  on  the  particular  projects. 

(e)  Draft  EIS.  A  draft  EIS  shall  be 
prepared  in  accordance  with  CEQ 
guidelines  (40  CFR  Part  1500).  Copies  of 
the  draft  EIS  shall  be  sent  by  the 
applicant  to: 
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(1)  The  Headquarters  of  the  U.S. 
Environmental  Protection  Agency, 

Office  of  Federal  Activities,  Mail  Code 
A-104,  Room  537W,  401  M  Street,  SW.. 
Washington,  D.C.  20460.  The  applicant  is 
required  to  hie  5  copies  of  die  draft  EIS 
with  the  EPA  headquarters  in  order  to 
fulfill  the  official  filing  requirements  as 
set  forth  in  the  CEQ  guidelines.  Upon 
filing  of  the  draft  EIS  with  EPA 
headquarters,  a  notice  that  the  applicant 
has  prepared  a  draft  EIS  will  be 
published  by  EPA  in  the  Federal 
Register  which  normally  will  be  on  the 
Friday  of  the  week  following  the  one  in 
which  EPA  received  the  required 
number  of  copies.  There  shall  be  a 
minimum  review  period  of  45  days  for 
the  draft  EIS  plus  any  extensions  thereof 
initiated  or  granted  by  the  applicant.  A 
draft  EIS  must  be  on  file  with  EPA  at 
least  90  days  prior  to  submission  to 
HUD  of  a  certification  and  request  for 
release  of  funds  for  the  particular 
project  pursuant  to  $  58.30. 

(2)  Simultaneously  with  the  official 
filing  set  forth  in  paragraph  (e)(1)  of  this 
section,  five  (5)  copies  will  be 
transmitted  to  the  appropriate  Regional 
Office  of  the  U.S.  Environmental 
Protection  Agency  in  order  to  fulfill  the 
requirements  of  $  309  of  the  Clean  Air 
Act. 

(3)  Copies  shall  also  be  transmitted  to 
Federal  agencies  whose  areas  of 
jurisdiction  of  law  or  special  expertise 
are  involved,  to  the  applicable  OMB- 
designated  A-95  clearinghouses,  to 
appropriate  local  agencies  and  entities, 
including  local  and  area  planning 
agencies,  and  groups  or  individuals 
lcnown  by  the  applicant  to  have  an 
interest  in  the  proposed  action  of  the 
applicant. 

(4)  The  appropriate  HUD  Area  and 
Regional  Office  and  to  the  HUD 
Headquarters  Library,  Eighth  Floor,  U.S. 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C.  20410 
(one  copy  each) 

(5)  Copies  shall  also  be  made 
available  to  the  public  at  the  offices  of 
the  applicant  and  at  public  libraries  and 
either  copies,  or  summaries,  of  the  draft 
EIS,  must  be  made  available,  upon 
request,  to  persons  who  request  them. 

(f)  Final  EIS.  A  final  EIS  shall  be 
prepared  in  accordance  with  CEQ 
guidelines  (40  CFR  Part  1500).  The  final 
EIS  must  take  into  account  and  must 
respond  to  the  comments  received  as  the 
result  of  circulation  of  the  draft  EIS.  The 
final  EIS,  including  all  comments 
received  and  the  applicant's  responses 
thereto,  shall  be  filed  with: 

(1)  The  U.S.  Environmental  Protection 
Agency,  Office  of  Federal  Activities, 

Mail  Code  A-104,  Room  537W,  401  M 


Street,  SW.,  Washington,  D.C.  20460. 

The  applicant  is  required  to  file  5  copies 
of  the  final  EIS  with  the  EPA 
headquarters  in  order  to  fulfill  the 
official  filing  requirements  as  set  forth  in 
the  CEQ  guidelines.  Upon  filing  of  the 
final  EIS  with  EPA  headquarters,  a 
notice  that  the  applicant  has  prepared  a 
final  EIS  will  be  published  by  EPA  in  the 
Federal  Register. 

(2)  Simultaneously  with  the  official 
filing  set  forth  in  paragraph  (f)(1)  of  this 
section,  five  (5)  copies  shall  be 
transmitted  by  the  applicant  to  the 
appropriate  Regional  Office  of  the  U.S. 
Environmental  Protection  Agency  in 
order  to  fulfill  the  requirements  of 
section  309  of  the  Clean  Air  Act. 

(3)  Copies  shall  also  be  transmitted  to 
all  agencies  and  individuals  who 
commented  on  the  draft  EIS,  to  A-95 
clearinghouses,  appropriate  Federal, 
State,  regional,  and  local  agencies,  and 
shall  be  made  available  to  the  public. 

(4)  The  appropriate  HUD  Area  and 
Regional  Office  and  to  the  HUD 
Headquarters  Library,  Eighth  Floor,  U.S. 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C.  20410 
(one  copy  each). 

(5)  A  final  EIS  must  be  on  file  with 
EPA  not  less  than  30  days  prior  to 
submission  to  HUD  of  a  certification 
and  request  for  release  of  funds  for  the 
particular  project  pursuant  to  §  58.30.  If 
the  final  EIS  is  filed  within  90  days  after 
publication  by  EPA  in  the  Federal 
Register  of  notice  of  receipt  of  the  draft 
EIS,  then  the  minimum  30-day  period  for 
review  of  the  final  EIS,  and  the  90-day 
period  provided  for  in  §  58.17(e)  will  run 
concurrently,  to  the  extent  that  they 
overlap. 

(g)  Waivers  from  EIS  time 
requirements.  Waivers  from  the  time 
requirements  specified  for  the  draft  and 
final  EIS  may  be  requested  by  the 
applicant.  Requests  should  be  submitted 
to  the  EPA  Office  of  Federal  Activities, 
Room  537W,  Mail  Code  A-104,  401  M 
Street  SW.,  Washington,  D.C.  20460 
accompanied  by  a  justification  for  the 
request 

§  58.18  Limitation  on  action  pending 
clearance. 

During  the  environmental  review 
process  and  pending  completion  of  the 
appropriate  environmental  clearance 
procedures,  the  applicant  may  not  use 
any  funds  to  take  any  action  with 
respect  to  the  project  under  review 
where  such  action  might  have  an 
adverse  environmental  effect,  would 
limit  choices  among  competing 
alternatives,  or  might  alter  the 
environmental  premises  on  which  the 
pending  clearance  is  based  in  such 


fashion  that  the  validity  of  the 
conclusions  to  be  reached  would  be 
affected. 

Except  as  to  exempt  activities  under 
S  58.21,  no  Title  I  funds  will  be  released 
for  a  project  until  the  Secretary  shall 
approve  said  release  of  funds  and  the 
related  certification.  (See  §§58.30,  58.31, 
and  58.32.)  No  Title  I  funds  may  be  used 
to  reimburse  project  costs  subject  to  this 
part  which  have  been  incurred  in 
advance  of  the  Secretary’s  approval  of 
the  release  of  such  funds  and  the  related 
certification.  Notwithstanding  the 
foregoing  sentence,  on  or  after  the 
effective  date  of  the  revised  regulations 
of  24  CFR  Part  42,  relocation  and 
acquisition  costs  may  be  reimbursed 
following  the  Secretary's  approval  of  the 
release  of  funds  and  the  related 
certification  covering  the  project  in 
connection  with  which  such  costs  were 
incurred:  Provided,  That:  (1)  the 
payment  of  such  costs  is  required  by  24 
CFR  Part  42,  and  (2)  such  costs  occurred 
during  the  two  year  period  immediately 
prior  to  the  date  of  the  submission  of  an 
application  for  assistance  under  Title  I 
which  includes  that  project. 

S  58.19  Use  of  prior  environmental 
reviews. 

This  section  defines  cases  in  which  an 
EIS  must  be  updated  and  cases  in  which 
an  applicant  may  make  use  of  a  relevant 
published  EIS  for  a  new  project  activity; 
and  it  indicates  cases  of  continuing 
activities  in  which  a  new  environmental 
review  is  not  required  and  cases  in 
which  they  are  required. 

(a)  Procedures  for  updating  EIS’s.  The 
following  procedures  shall  be  followed 
when  new  information  becomes 
available  or  circumstances  change 
during  the  process  of  environmental 
reviews. 

(1)  If  information  arises  after  a  draft 
EIS  has  been  transmitted  for  circulation, 
but  prior  to  the  expiration  date  for 
receipt  of  comments,  then  a  copy  of  any 
revision,  amendment,  addendum  to  the 
draft  EIS,  or  other  issuance,  shall  be 
transmitted  to  all  parties  to  whom  the 
draft  EIS  was  transmitted,  and  to  all 
parties  who  have  commented  thereon, 
and,  where  appropriate,  the  applicant 
shall  extend  the  time  for  comment  on 
the  draft  EIS. 

(2)  If  the  time  for  comments  on  the 
draft  EIS  has  expired,  but  the  final  EIS 
has  not  been  circulated,  then  any 
revision,  amendment  or  addendum  to 
the  draft  EIS  shall  be  transmitted  to  all 
parties  to  whom  the  draft  EIS  was 
transmitted  and  to  all  parties  who 
commented  thereon,  and  a  reasonable 
time  for  receipt  of  comm'  it a  shall  be 
fixed  and  allowed.  The  fn  EIS  shall 


10272  Federal  Register  /  Vol.  44.  No.  102  /  Thursday.  May  24.  1979  /  Rules  and  Regulations 


then  reflect  the  additional  factors  and 
contain  the  comments  and  responses 
respecting  diem. 

(3)  If  the  final  EIS  has  been  circulated, 
then  it  shall  be  revised  and  reissued  or 
an  addendum  thereto  shall  be  prepared 
and  distributed,  as  appropriate,  to  all 
parties  to  whom  the  final  EIS  was 
distributed  and  to  others  who  have 
commented  thereon.  Such  revision  or 
addendum  shall  be  subject  to  the  same 
review  and  comment  procedures, 
including  those  respecting  time,  as  the 
final  EIS  which  is  being  updated. 

(b)  Use  of  prior  environmental  impact 
statements.  Where  any  final 
environmental  impact  statement  has 
been  listed  in  the  Federal  Register  for  a 
project  or  where  an  areawide  or  similar 
broad  scale  final  EIS  has  been  so  listed 
and  the  EIS  anticipated  a  subsequent 
project  requiring  an  environmental 
clearance,  then  no  new  EIS  is  required 
for  that  subsequent  project  if  the 
conditions  set  forth  below  in 
subparagraphs  (1),  (2),  (3),  and  (4)  are 
met 

(1)  The  environmental  review  record 
contains  a  decision  based  on  a  finding 
that  the  proposed  project  is  not  a  new 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

(2)  In  addition  to  the  content 
prescribed  elsewhere  in  this  section,  the 
decision  shall  include: 

(i)  References  to  the  prior  EIS  and  its' 
evaluation  of  the  environmental  factors 
affecting  the  proposed  subsequent 
action  subject  to  NEPA; 

(ii)  An  evaluation  of  any 
environmental  factors  which  may  not 
have  been  previously  assessed,  or  which 
may  have  significantly  changed: 

(iii)  An  analysis  showing  that  the 
proposed  project  is  consistent  with  the 
location,  use,  and  density  assumptions 
for  the  site  and  with  the  timing  and 
capacity  of  the  circulation,  ultility,  and 
other  supporting  infrastructure 
assumptions  in  the  prior  environmental 
impact  statement; 

(iv)  Documentation  showing  that 
where  the  previous  EIS  called  for 
mitigating  measures  or  other  corrective 
action,  these  are  completed  to  the  extent 
reasonable  given  the  current  state  of 
development. 

(3)  The  prior  final  environmental 
impact  statement  has  been  kept  current 
in  the  following  ways: 

(i)  The  EIS  has  been  filed  or  updated 
within  five  (5)  years;  and 

(ii)  The  EIS  has  been  updated  in 
accordance  with  significant  revisions 
made  to  the  underlying  assumptions 
(covering  at  least  those  items  in 

§  58.19(b)(2)(iii)  above)  as  may  be  stated 


in  the  comprehensive  plan  or  major 
elements  thereof  or  other  public  policy 
revisions;  and 

(iii)  The  EIS  has  been  updated  to 
reflect  new  environmental  issues  and 
data  or  legislation  and  implementing 
regulations  which  the  Department  of 
Housing  and  Urban  Development  has 
determined  to  have  significant 
environmental  impact  on  the  areas 
covered  by  the  prior  EIS. 

(4)  There  is  no  litigation  pending  in 
connection  with  the  prior  EIS,  and  no 
final  judicial  finding  of  inadequacy  of 
the  prior  EIS  has  been  made. 

(c)  Environmental  review  findings  of 
no  significant  effect. — (1)  No  new 
environmental  review.  A  project  which 
is  a  continuation  of  a  previously 
commenced  activity  or  activities  for 
which  environmental  review  or 
clearance  has  been  completed  and  for 
which  circumstances,  including  the 
availability  of  additional  data  or 
advances  in  technology,  have  not 
changed  significantly,  requires  no  new 
environmental  review  or  clearance  by 
virtue  of  such  project's  funding  under 
Title  I.  The  applicant  shall  prepare  a 
written  decision  to  that  effect,  which 
shall  set  forth  the  reasons  therefor. 

(2)  Requirement  for  new 
environmental  review.  A  project  which 
is  a  continuation  of  a  previously 
commenced  activity  or  activities  for 
which  no  environmental  review  has 
been  completed  or  for  which  a  prior  EIS 
does  not  meet  the  requirements  of 
§  58.19(b)  must  be  subjected  to  an 
original  or  updated  environmental 
review  under  this  part.  Such  review 
shall  be  carried  out  with  respect  to  the 
entire  project  to  the  extent  that  the 
entire  project  or  portions  of  it  could  still 
be  altered  in  light  of  environmental 
considerations. 

§  58.20  Financial  settlement  of  urban 
renewal  projects. 

(a)  Project  undertaken  to  facilitate 
early  financial  settlement.  If  an 
applicant  proposes  to  submit  an 
application  for  financial  settlement  of  an 
urban  renewal  project  prior  to 
substantial  completion  thereof  pursuant 
to  24  CFR  570.804,  which  will  be  coupled 
with  a  proposal  to  use  Title  I  grants 
pursuant  to  24  CFR  570.801  for  the 
purpose  of  facilitating  such  financial 
settlement,  the  latter  proposal  shall  be 
deemed  a  project  which  is  subject  to  the 
following  additional  requirements  and 
conditions: 

(1)  Section  58.19(b)  shall  be 
inapplicable  to  such  project; 

(2)  The  environmental  review  for  such 
project  shall  include  an  assessment  of 
the  environmental  consequences  of  the 


financial  settlement  of  the  urban 
renewal  project  prior  to  substantial 
completion  thereof; 

(3)  The  applicant  shall  include  the 
following  sentence  with  the  notice 
required  by  §  58.30(a): 

Applicant  will  use  die  project  to  establish  a 
financial  basis,  and  will  apply  to  the 
Secretary  of  HUD  for  financial  settlement 
prior  to  substantial  completion  of  the 
(identify  urban  renewal  project  or  NDP) 
pursuant  to  24  CFR  570.803  and  570.804. 

(b)  Financial  settlement  prior  to 
substantial  completion  of  urban  renewal 
project  involving  surplus  of  capital  grant 
funds.  A  financial  settlement  pursuant  to 
24  CFR  570.803  and  570.804  of  an  urban 
renewal  project  prior  to  substantial 
completion  thereof  which  would  result 
in  a  surplus  of  capital  grant  funds,  $500 
or  more  of  which  will  be  devoted  to 
eligible  Title  I  activities  other  than 
exempt  activities  under  §  58.21  together 
with  the  proposed  use(s)  of  the  surplus 
shall  be  deemed  a  project  and  shall  be 
subject  to  the  following  additional 
requirements  and  conditions: 

(1)  Section  58.19(b)  shall  be 
inapplicable  to  such  project; 

(2)  The  environmental  review  for  such 
project  shall  include  an  assessment  of 
the  environmental  consequences  of  the 
financial  settlement  of  the  urban 
renewal  project  prior  to  substantial 
completion  thereof,  and  of  the  proposed 
use(s)  of  the  surplus  except  any  use(s) 
set  forth  in  §  58.21; 

(3)  The  application  for  financial 
settlement  pursuant  to  24  CFR  570.803 
and  570.804  and  use  of  the  surplus 
resulting  therefrom  shall  be  treated  as  a 
request  for  release  of  funds  and  shall  be 
subject  to  the  requirements  of  Subpart  C 
of  this  Part.  However,  the  applicant 
shall  use  the  following  sentence  in  lieu 
of  the  first  sentence  set  forth  after  the 
word  “indicated”  in  §  58.30(a)(6): 

[Name  of  applicant)  will  apply  for  financial 
settlement  prior  to  substantial  completion  of 
[identify  urban  renewal  project  or  NDP)  and 
will  undertake  certain  activities,  all  as 
described  above,  with  surplus  capital  grant 
funds  resulting  from  financial  settlement. 

(4)  The  surplus  of  capital  grant  funds 
resulting  from  such  financial  settlement 
may  be  used  for  a  project  which  consists 
entirely  of  exempt  activities  under 

§  58.21  and/or  activities  which  are 
subjected  to  environmental  assessment 
pursuant  to  §  58.20(b)  without  further 
compliance  with  this  Part. 

(c)  HUD  environmental  review  of 
certain  financial  settlements.  Prior  to 
acting  upon  any  application  submitted 
pursuant  to  24  CFR  570.803  and  570.804 
for  financial  settlement  of  an  urban 
renewal  project  which  is  not 
substantially  completed  and  for  which 
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the  environmental  consequences  of 
financial  settlement  prior  to  substantial 
completion  thereof  have  not  been 
assessed  by  the  applicant  pursuant  to 
S  58.20  (a)  or  (b),  HUD  shall  itself 
conduct  an  assessment  of  the 
environmental  consequences  of  the 
proposed  financial  settlement.  However, 
if  HUD  finds  that  the  applicant  should 
have  conducted  an  environmental 
assessment  pursuant  to  $  58.20  (a)  or  (b) 
but  failed  to  do  so,  the  application  for 
financial  settlement  shall  be  rejected 
and  the  applicant  shall  be  required  to 
comply  with  the  environmental 
assessment  requirements  of  §  58.20  (a) 
or  (b)  as  appropriate,  on  a  catchup 
basis,  as  a  condition  precedent  to 
resubmission  of  its  application. 

(d)  Financial  settlement  after 
substantial  completion  of  urban  renewal 
project.  Notwithstanding  any  other 
provision  of  this  part  an  assessment  of 
the  environmental  consequences  of 
financial  settlement  pursuant  to  24  CFR 
570.803  and/or  570.804,  or  an  urban 
renewal  project  which  is  substantially 
completed,  is  not  required.  However,  the 
applicant  or  HUD  as  appropriate,  shall 
prepare  and  maintain  in  its  records  a 
written  finding  as  to  the  substantial 
completion  of  the  urban  renewal  project 

§  58.21  Exempt  activities. 

(a)  The  following  activities,  to  the 
extent  eligible  for  assistance  under  Title 
I,  are  exempt  from  the  requirements  of 
this  Part: 

(1)  Environmental  studies  or 
assessments. 

(2)  Activities  authorized  by  section 
105(a)(12)  of  Title  I  and  24  CFR  570.205 
and  571.205. 

(3)  Administrative  costs  as  provided 
by  24  CFR  570.206  and  571.206. 

(4)  The  payment,  under  authority  to 
section  105(a)(10)  of  Title  I,  of  principal 
and  interest  on  outstanding  urban 
renewal  project  loans  as  defined  in  24 
CFR  570.800(b)  where  such  payment  is 
not  covered  by  §  58.20  or  where  such 
payment  is  not  associated  with  a  change 
in  the  related  urban  renewal  project. 

(5)  The  payment,  under  authority  of 
section  108  (c)  of  Title  I,  of  principal  and 
interest  due  on  notes  or  other 
obligations  guaranteed  pursuant  to 
section  108;  and  the  repayment,  under 
authority  of  section  108;  and  the 
repayment,  under  authority  of  section 
108(e),  due  the  United  States  as  a  result 
of  guarantees  made  pursuant  to  section 
108. 

(b)  Projects  (see  definition  at  $  58.3 
and  aggregation  requirements  of 

S  58.5(g))  which  consist  solely  of  the 
following  kinds  of  activities  shall  also 


be  exempt  from  the  requirements  of  this 
Part: 

(1)  Acquistion,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  and 
improvements  eligible  under 
5§  570.201(c)  and  571.201(c)  and 
economic  development  activities 
authorized  pursuant  to  §  §  570.203  and 
571.203,  subject  to  the  following 
limitations: 

(1)  Acquisition  for  continued  use.  The 
article  to  be  acquired  is  in  place  and  will 
be  retained  in  the  same  use  that  existed 
at  the  time  of  acquisition,  without 
change  in  size,  capacity,  or  character. 

(ii)  Acquistion,  construction, 
reconstruction,  or  installation  for 
replacement  or  upgrading.  The  article 
will  replace  or  upgrade  a  substantially 
identical  original  article,  without  more 
than  a  minimal  change  in  its  use,  size, 
capacity,  or  location  (e.g.,  replacement 
of  water  or  sewer  lines,  reconstruction 
of  curbs  and  sidewalks,  repaving  streets, 
and  modification  of  buildings  to  provide 
access  for  elderly  and  handicapped 
persons). 

(iii)  Acquisition,  construction, 
reconstruction,  or  installation  to  furnish 
or  equip.  The  article  will  furnish  or 
equip  a  site  (other  than  furnishings  and 
personal  property  prohibited  by 

§§  570.207(b)(2)  and  571.207(b)(2))  where 
its  placement  and  use  is  consistent  with 
the  use  of  that  site  and  the  action  will 
not  change  the  use,  size,  capacity,  or 
character  of  the  site  (e.g.,  landscaping, 
street  furniture,  equipping  established 
parks  and  playgrounds),  and  fire 
protection  equipment  consistent  with 
the  eligibility  requirements  prescribed 
by  5  570.201(c)(6)(ii). 

(2)  Interim  assistance  eligible  under 

§  570.201(f)  and  single  purpose  grants  for 
imminent  threats  to  public  health  or 
safety  pursuant  to§  570.432. 

(3)  Public  services  which: 

(i)  Are  in  support  of  a  neighborhood 
strategy  area  program  which  consists 
entirely  of  activities  exempt  under  this 
part;  or 

(ii)  Are  a  continuation  of  services 
after  completion  of  concentrated 
physical  development  activities  of  a 
neighborhood  strategy  area  program 
pursuant  to  §  570.201(e)(1);  or 

(iii)  Are  provided  by  nonprofit  or 
simiair  organizations  in  accordance  with 
§  §  570.204(c)(4)  and  571.204(c)(4)  where 
the  services  are  not  part  of  a  block  grant 
funded  physical  development  project. 

(4)  Rehabilitation  of  buildings  and 
improvements  as  set  forth  in  §  §  570.202 
and  571.202,  except  paragraph  (f), 
provided  that: 

(i)  Unit  density  is  not  increased  more 
than  20  percent;  or 


(ii)  The  project  does  not  involve 
changes  in  land  use  from  residential  to 
nonresidential  use  or  from 
nonresidential  to  residential  use,  or  from 
one  class  of  residential  use  to  another 
class  of  residential  use;  or 

(iii)  The  estimated  cost  of 
rehabilitation  is  less  than  75  percent  of 
the  total  estimated  cost  of  replacement 
after  rehabilitation. 

(5)  Combinations  of  the  above; 
activities. 

(c)  Other  program  requirements  not 
affected.  The  exemption  of  activities  or 
projects  from  environmental  review 
procedures  pursuant  to  this  section, 
does  not  relieve  the  applicant  from 
compliance  with  the  historic 
preservation  requirements  of  §  58.24,  the 
flood  plains  and  wetland  requirements 
of  §  58.23,  other  authorities  set  forth  at 
§  58.1(a)(3),  the  responsibilities  assumed 
pursuant  to  $  58.5(a),  and  other 
applicable  program  requirements  set 
forth  at  24  CFR  Parts  570  and  571. 
Documentation  of  compliance  with 
these  other  requirements  shall  be 
contained  in  the  environmental  review 
record. 

§  58.22  [Reserved] 

§  58.23  Floodplains  and  wetlands. 

Applicants  must  comply  with  the 
requirements  of  section  2(a)  of 
Executive  Order  11988  on  floodplain 
flood  plain  management  and  with 
sections  2  and  5  of  Executive  Order 
11990  on  protection  of  wetlands.  In  so 
doing,  applicants  shall  use  the  flood 
plain  management  guidelines  prepared 
by  the  U.S.  Water  Resources  Council 
*  and  published  February  10, 1978,  at  43 
FR  6030.  The  following  procedures  apply 
where  either  of  the  Executive  orders  is 
applicable. 

(a)  Early  public  review.  In  carrying 
out  the  requirements  of  section  2(a)(4)  of 
Executive  Order  11988  and  of  section 
2(b)  of  Executive  Order  11990, 
applicants  shall  publish  a  notice  ' 
providing  opportunity  for  early  public 
review  as  soon  as  it  is  determined  that  a 
project  is  proposed  to  be  located  in  a 
floodplain  or  wetland  as  defined  by  the 
respective  Executive  order.  Such  notice 
may  be  brief,  but  shall:  (1)  Identify  the 
affected  project;  (2)  set  forth  the  facts 
and  reasons  for  such  proposed  project; 
(3)  state  that  the  applicant  has 
additional  information  on  the  proposal 
available  and  where  such  information 
may  be  obtained;  (4)  indicate  that 
comments  may  be  submitted  to  the 
applicant  until  a  certain  date  which 
shall  not  be  less  than  15  days  following 
its  first  publication  and  dissemination; 
(5),  state  the  name  and  address  of  the 
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applicant  and  the  certifying  officer  of 
the  applicant;  and  (6)  be  dated  as  of  the 
time  it  is  first  published  and 
disseminated.  Copies  of  this  notice  shall 
be  published  and  disseminated  in  the 
same  manner  as  a  notice  of  intent  to  file 
an  EIS  as  described  at  §  58.17(b). 

(b)  Notice  of  explanation.  The  notice 
of  explanation  of  why  a  project  is 
proposed  to  be  located  in  a  floodplain  as 
required  by  section  2(a)(2)(ii)  and  2(a)(3) 
of  Executive  Order  11988  may  be 
published  and  distributed  at  the  same 
time  as  the  notice  required  by  §  58.30(a). 
In  such  cases  the  notices  shall  be 
published  and  disseminated  in  the 
manner  specified  at  §  58.17(b)., 

(c)  Certification.  Submission  by  the 
applicant  of  the  certification  form 
required  by  $  58.30(c)  shall  also  be 
considered  certification  that  the 
requirements  of  Executive  Orders  11988 
and  11990  have  been  met  by  the 
applicant 

§  58.24  Historic  preservation. 

Applicants  must  comply  with  the 
following  requirements  relating  to  the 
Preservation  of  Historic  and 
Archeological  Data  Act  of  1974,  section 
106  of  the  National  Historic  Preservation 
Act  of  1966  and  Executive  Order  11593 
whenever  any  property  or  district 
included  in  or  found  by  the  Secretary  of 
the  Interior  pursuant  to  36  CFR  Part  800 
to  be  eligible  for  inclusion  in  the 
National  Register  provided  for  by  such 
Act,  is  in  the  boundaries,  or  within  the 
vicinity  of,  a  project  which  is  to  be 
funded,  in  whole  or  in  part,  by  Title  I 
funds. 

(a)  As  part  of  the  environmental 
review  process  each  project  shall  be 
examined  in  accordance  with  the 
procedures  for  protection  of  historic  and 
cultural  properties  (36  CFR  Part  800)  for 
the  purpose  of  identifying  any  National 
Register  and  National  Register-eligible 
properties  and  determining  whether  or 
not  the  project  may  affect  the  property. 

If  the  property  is  not  affected  by  the 
project,  the  applicant  shall  so  state,  in 
the  environmental  review  record. 

(b)  If  the  project  will  affect  the 
property,  the  applicant,  as  part  of  the 
environmental  review  process,  shall 
carry  out  the  procedures  set  forth  at  36 
CFR  Part  800. 

§  58.25  Projects  requiring  an  EIS. 

Preparation  and  dissemination  of  an 
EIS  is  required  when  the  environmental 
review  process,  pursuant  to 
§  58.15(d)(2),  indicates  that  a  project 
may  have  a  significant  environmental 
effect;  and  for  the  following  types  of 
projects: 


(a)  Residential  projects.  Residential 
projects  which  would  remove,  demolish, 
convert,  or  substantially  rehabilitate 
existing  housing  units  (but  not  including 
-  rehabilitation  projects  exempted  under 
§  58.21(b)(4)  of  this  Part),  or  which 
would  construct  or  install  housing  units, 
or  which  would  provide  sites  for  housing 
units,  in  a  quantity  which  equals  or 
exceeds  the  applicable  threshold  as 
follows: 

(1)  Five  hundred  units  for  projects 
which  are  to  be  located  outside  a 
standard  metropolitan  statistical  area 
(SMSA),  or  which  are  to  be  located 
within  an  SMSA  county  but  beyond  the 
urbanizing  belt  as  defined  in  (3)  below; 
or 

(2)  For  projects  which  are  to  be 
located  in  the  urbanizing  belt  of  an 
SMSA  county  as  defined  in  (3)  below, 
the  applicable  threshold  is  that  number 
in  Table  1  opposite  the  population  range 
that  fits  the  SMSA  county  in  which  the 
project  is  to  be  located; 

(3)  Urbanizing  belts  are  identified  as 
the  delineated  urbanized  areas,  as 
defined  by  the  Bureau  of  the  Census, 
plus  a  2-mile  zone  around  the  outer 
boundaries  of  such  areas.  In  cases 
where  this  2-mile  zone  borders  or 
includes  a  portion  of  an  incorporated 
place  lacking  census  tracts,  or,  when  the 
2-mile  zone  borders  or  includes  a 
portion  of  a  census  tract,  the  next  outer 
boundary  of  such  incorporated  place  or 
census  tract,  may  be  used  to  delineate 
the  outer  limit  of  the  urbanizing  belt.  An 
urbanizing  belt  may  extend  into  the 
county  of  an  adjacent  SMSA,  using  the 
applicable  threshold  of  that  county  but 
in  no  case  shall  the  urbanizing  belt 
extend  beyond  the  SMSA  boundary. 

Also,  when  an  applicant  can 
document  that  significant  development 
has  occurred  beyond,  but  contiguous  to, 
the  defined  urbanized  area,  HUD  may 
approve  redefinition  of  the  urbanizing 
area  plus  a  2-mile  belt  beyond. 

Table  1.— Automatic  EIS  Thresholds  Applicable  to 
Housing  Projects 

[For  use  in  connection  with  5  58.25(a)] 

Automatic 

threshold 


SMSA  county  population  range  (units) 


1, 500,000 =pius _ •  2.500 

1,000.000  to  1.499.998 _  2.100 

750,000  to  999.99S _  1,800 

600,000  to  749.998 _  1 ,500 

500,000  to  599.999 _  1,200 

400,000  to  499,999 _  1 ,000 

300,000  to  399,999 . 900 

200,000  to  299,999  _  800 

100,000  to  199,999 _ 700 

50,000  to  99,999 . 600 

Under  50,000 _  500 


Notes. — The  thresholds  are  applied  to 
population  figures  for  an  SMSA  county  or 
county  equivalent  (independent  city)  based 


on  the  latest  Bureau  of  the  Census  population 
estimates  published  in  the  P-25  Series  of 
Current  Population  Reports.  Although  the 
initial  application  of  these  thresholds  will  be 
to  population  data  for  1975,  revised  figures 
may  be  used  as  they  become  available  for 
subsequent  years.  Where  the  population 
estimate  for  a  given  SMSA  county  indicates 
that  there  has  been  a  loss  in  population  since 
the  last  decennial  census,  the  census  figures 
from  that  decennial  census  may  be  used. 

(2)  It  is  recognized  that  in  high  density 
areas  size  alone  need  not  necessarily 
imply  a  significant  impact  on  the  quality 
of  the  human  environment.  Therefore 
the  numerical  threshold  requirements  of 
this  section  for  an  EIS  do  not  apply  and 
are  automatically  waived  for  projects  in 
which  the  number  of  dwelling  units  to 
be  removed,  demolished,  converted  or 
emplaced  exceed  the  numerical 
thresholds  in  Table  1  when: 

(i)  Typical  densities  in  immediate 
adjacent  areas  of  such  projects  exceed 
50  units  per  acre  (or  equivalent);  and, 

(ii)  The  projects  are  otherwise 
assisted  by  HUD  and  HUD  has  waived 
the  requirements  for  an  EIS  pursuant  to 
the  general  environmental  review 
regulations  set  forth  in  HUD  Circular 
1390.1  (38  FR  19182,  July  18, 1973  as 
amended). 

Areawide  waivers  may  be  granted  for 
large  dense  urban  areas  or  sectors 
thereof  having  such  high  densities  and 
meeting  criteria  established  on  a  case 
by  case  basis. 

(b)  Hospitals  and  nursing  homes. 
Projects  which  provide  a  site  or  sites  for 
hospitals  and  nursing  homes  shall  utilize 
the  thresholds  set  forth  above  in 

§  58.25(a)  and  Table  1  therein,  except 
th*at  the  term  “bed”  shall  be  substituted 
for  the  term  "housing  unit.” 

(c)  Water  and  sewer  projects.  Water 
and  sewer  projects  capable  of 
supporting  additional  residential 
development  in  partially  developed  and 
undeveloped  areas  at  an  estimated  scale 
which  meets  the  applicable  thresholds 
in  Table  1.  For  nonresidential  or  mixed 
used  areas,  that  portion  of  the  hydraulic 
capacity  allocable  to  additional 
development  shall  be  converted  into  the 
equivalent  number  of  housing  units, 
using  standard  flows  per  unit  for  design 
assumptions,  and  the  results  compared 
with  Table  1  for  determining  whether 
the  threshold  is  met  or  exceeded.  In 
determining  net  potential  development, 
the  applicant  shall  consider  the  basic 
design  assumptions  used  in  determining 
the  hydraulic  capacity  of  the  project  and 
the  land  uses  contemplated  within  the 
service  area.  Allowances  may  be  made 
for  significant  factors  such  as  standby 
water  capacity  for  fire  flow  or  the  storm 
water  of  combined  sewers  which  do  not 
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directly  support  new  development,  and 
for  present  development  which  is  to  be 
connected  to  or  served  by  the  project 
However,  the  development  potential  of 
existing  open  areas  {dong  water  or 
sewer  lines  as  well  as  for  the  target 
service  area  must  be  included  in  the 
threshold  calculation.  The  threshold 
calculation  shall  also  be  documented  in 
the  environmental  review  record. 

(d)  Transitional  EIS  requirement.  The 
system  of  flexible  EIS  thresholds  set 
forth  in  paragraph  (a),  (b),  and  (c)  of  this 
section  is  applicable  upon  the  effective 
date  of  these  regulations.  However, 
since  some  environmental  reviews  will 
be  in  process  when  this  change  in 
thresholds  becomes  effective,  the 
following  transition  rules  shall  apply  to 
thos6  situations  where  an  EIS  would 
have  been  required  under  the  previous 
thresholds  but  will  not  be  required 
under  the  new  flexible  thresholds. 

(1)  Where  a  draft  EIS  has  been 
published  for  public  comment,  the  EIS 
process,  including  the  issuance  of  a  final 
EIS.  shall  be  completed  or  the 
termination  process  described  in 
subparagraph  (3)  of  this  paragraph  shall 
be  completed  before  the  release  of  funds 
actions  prescribed  by  §  58.30  are  taken. 

(2)  Where  a  notice  of  intent  to  file  an 
EIS  has  been  published  pursuant  to 

§  58.17(a)  but  a  draft  EIS  has  not  been 
published  for  public  comment,  the  EIS 
process  shall  be  completed  or  the 
termination  process  described  in 
subparagraph  (3)  of  this  paragraph  shall 
be  completed  before  the  release  of  funds 
actions  prescribed  by  §  58.30  are  taken. 

(3)  Where  an  EIS  already  in  process  is 
to  be  terminated,  as  provided  by 
subparagraph  (1)  or  (2)  of  this 
paragraph,  the  applicant  shall  make  the 
level  of  clearance  finding  set  forth  at 

§  58.15(d)(1)  that  a  request  for  release  of 
funds  for  the  project  is  not  an  action 
which  may  significantly  affect  the 
quality  of  the  human  environment;  shall 
give  full  consideration  to  all  comments 
which  may  have  been  received  in 
response  to  a  notice  of  intent  to  file  an 
EIS  or  in  response  to  a  draft  EIS;  shall 
comply  with  the  requirements  of  $  58.16; 
and  shall  publish  a  notice  of  intent  to 
terminate  an  EIS.  Such  notice  shall  be 
published  and  disseminated  in  the  same 
manner  as  a  notice  of  intent  to  file  an 
EIS  as  described  at  $  58.17(b).  However, 
if  a  draft  EIS  was  published,  EPA  shall 
be  requested  to  have  such  notice 
published  in  the  Federal  Register.  The 
notice  may  be  brief  but  shall  identify  the 
name,  character,  site,  and  location  of  the 
project  for  which  further  processing  of 
an  EIS  is  to  be  terminated,  set  forth  the 
circumstances  and  reasons  for 
discontinuing  further  EIS  processing. 


indicate  that  the  finding  required  by  this 
subsection  has  been  completed  and 
indicate  where  and  when  it  is  available 
for  public  review,  describe  how  any 
comments  received  in  response  to  a 
notice  of  intent  to  file  an  EIS  or  in 
response  to  a  draft  EIS  where 
considered,  and  state  that  the  applicant 
proposes  to  submit  the  request  for 
release  of  funds  for  the  project  under 
consideration  in  no  less  than  fifteen  (15) 
calendar  days  from  the  date  the  notice  is 
published.  This  notice  may  be  combined 
with  the  notices  required  by  §§  58.16(a) 
and  by  58.30(a). 

§  58.26  [Reserved) 

§  58.27  Interaction  of  applicant  with 
Federal  agencies— Lead  agency  role. 

(a)  Interaction  with  agencies  other 
than  HUD.  Where  a  project  is  to  be 
jointly  funded  by  one  or  more  Federal 
agencies  other  than  HUD  and  by  HUD 
under  Title  I,  and  the  preparation  of  an 
EIS  is  required  by  this  part  a  single 
agency,  either  the  applicant  or  the  other 
Federal  agency,  should  assume 
responsibility  as  the  “lead  agency”  for 
the  preparation  and  clearance  of  an  EIS, 
with  the  other  agencies  providing 
assistance.  In  the  event  that  the 
regulations  of  none  of  the  Federal 
agencies  other  than  HUD  require  an  EIS 
for  such  project,  but  the  applicant 
determines  under  this  part  that  an  EIS  is 
required,  then  the  applicant  shall 
assume  the  “lead  agency”  role,  or  shall 
otherwise  prepare  an  EIS,  which  shall 
comprehend  the  actions  of  the  other 
Federal  agency  or  agencies  related  to 
the  project,  as  provided  in  the  CEQ 
guidelines,  40  CFR  1500.7(b). 

(b)  Joint  reviews — Designation  of  lead 
agency.  All  determinations  respecting 
joint  environmental  review  or 
designation  of  a  “lead  agency”  to 
perform  an  environmental  review  shall 
be  made  and  agreed  upon  between  the 
applicant  and  any  Federal  agency 
involved,  where  practicable.  In  the 
event  an  applicant  and  a  Federal  agency 
are  unable  to  reach  such  agreement,  the 
applicant  shall  notify  HUD,  and  HUD, 
with  the  advice  and  assistance  of  CEQ. 
will  seek  to  obtain  such  agreement. 

§§  58.28-58.29  [Reserved] 

§58.30  Release  of  funds  upon 
certification. 

An  applicant  which  has  completed  all 
applicable  environmental  review  and 
clearance  requirements  as  provided  in 
this  Part  with  respect  to  a  proposed 
project  and  which  desires  to  submit  a  • 
request  to  HUD  for  the  release  of  Title  I 
funds  for  the  project,  shall  comply  with 
the  following; 


(a)  Publication  of  notice.  An 
applicant,  at  least  7  calendar  days  prior 
to  submitting  the  request  for  release  of 
funds  and  certification,  shall  publish 
and  disseminate,  a  notice  to  the  public 
doing  so  in  the  same  manner  as  a  notice 
of  intent  to  file  an  EIS,  as  described  at 

§  58.17(b),  using  format  VII  of  HUD-399- 
CPD,  Environmental  Reviews  At  The 
Community  Level,  or  such  other 
equivalent  format  as  may  be  used  by  the 
applicant.  An  applicant  may  publish  this 
notice  at  the  same  time  as  that  required 
by  §  58.16(b). 

(b)  Request  for  release  of  funds.  A 
request  for  release  of  funds  pursuant  to 
this  part  shall  be  addressed  to  the  HUD 
officer  authorized  to  receive  the 
application  of  applicant,  shall  be 
executed  by  the  certifying  officer  and 
may  be  submitted  with  or  as  part  of  an 
application,  or  at  any  time  after 
submittal  of  an  application.  Such 
request  shall  in  all  cases  be 
accompanied  by  the  certification  of  the 
applicant  as  stated  at  §  58.30(c)  and 
shall: 

(1)  State  the  name  and  address  of  the 
applicant; 

(2)  State  that  the  applicant  requests 
the  release  of  funds  for  particular 
projects,  identify  such  projects;  and 

(3)  Be  accompanied  by  die 
certification  described  in  paragraph  (c) 
of  this  section. 

(c)  Certification.  A  certification 
pursuant  to  this  part  shall  be  addressed 
to  the  HUD  officer  authorized  to  receive 
the  application  of  applicant,  and  shall: 

(1)  State  the  name  and  address  of  the 
applicant  and  be  executed  by  the 
certifying  officer; 

(2)  Specify  that  the  applicant  has  fully 
carried  out  its  responsibilities  for 
environmental  review  decisionmaking 
and  action  pertaining  to  the  projects 
named  in  the  request  for  release  of 
funds;  • 

(3)  Specify  the  levels  of  all 
environmental  clearances  carried  out  by 
the  applicant  in  connection  with  each 
project  pertaining  to  the  certification; 

(4)  Specify  the  dates  upon  which  any 
statutory  or  regulatory  time  period  for 
review,  comment,  or  other  response  or 
action  in  regard  to  each  such 
environmental  clearance  commenced 
and  has  expired,  or  will  expire,  and  that 
with  the  expiration  of  each  statutory  or 
regulatory  time  period  the  applicant  is  in 
compliance  with  the  requirements  of  this 
Part; 

(5)  Specify  that  the  certifying  officer  is 
authorized  to  consent  to  assume  the 
status  of  a  responsible  Federal  official, 
under  NEPA,  insofar  as  the  provisions  of 
NEPA  apply  to  the  HUD  responsibilities 
for  environmental  review,  decision 
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making  and  action  assumed  and  carried 
out  by  the  applicant,  and  that  the 
certifying  officer  by  so  consenting,  such 
officer  assumes  the  responsibilities, 
where  applicable,  for  the  conduct  of 
environmental  reviews,  decision 
making,  and  action  as  to  environmental 
issues;  preparation  and  circulation  of 
draft  and  final  EIS’s;  and  assumption  of 
lead  agency  responsibilities  for 
preparation  of  such  statements  on 
behalf  of  Federal  agencies  other  than 
HUD  when  such  agencies  consent  to 
such  assumption; 

(6)  Specify  that  the  certifying  officer  is 
authorized  to  consent,  on  behalf  of  the 
applicant,  to  accept  the  jurisdiction  of 
the  Federal  courts,  for  the  enforcement 
of  all  responsibilities  referred  to  in 
§  58.30(c)(5);  and  that  the  certifying 
officer  so  consents  on  behalf  of  the 
applicant  and  himself  in  his  official 
capacity  only; 

§  58.31  Objections  to  release  of  funds. 

HUD  shall  not  approve  the  release  of 
funds  for  any  project  until  fifteen  (15) 
calendar  days  have  elapsed  from  the 
time  HUD  shall  have  received  the 
applicant’s  request  for  the  release  of 
such  funds  and  the  certification 
pertaining  thereto  or  the  time  specified 
in  the  notice  published  pursuant  to 
§  58.30(a),  whichever  shall  be  the  later 
time.  Applicants  shall  not  commit  any 
funds  which  are  the  subject  of  any 
request  for  the  release  of  funds  to  any 
project  prior  to  HUD’s  approval  of  such 
request.  Any  person  or  agency  may 
object  to  an  applicant’s  request  for  the 
release  of  funds  and  the  certification 
pertaining  thereto,  but  HUD  will 
consider  such  objections  only  if  the 
conditions  and  procedures  set  forth  in 
this  section  are  satisfied.  HUD  can 
refuse  the  request  and  certification  on 
any  grounds  set  forth  in  paragraph  (b)  of 
this  section.  Any  decision  by  HUD 
approving  or  disapproving  the  request 
for  the  release  of  funds  and  the 
certification  pertaining  thereto  shall  be 
final. 

(a)  Time  for  objecting.  HUD  must 
receive  objections  within  fifteen  (15) 
days  from  the  time  HUD  shall  have 
received  the  applicant’s  request  for  the 
release  of  funds  and  the  certification 
pertaining  thereto,  or  the  time  specified 
in  the  notice  published  pursuant  to 

§  58.30(a),  whichever  shall  be  the  later 
time. 

(b)  Permissible  bases.  (1)  That  the 
certification  was  not,  in  fact  executed 
by  the  certifying  officer  of  the  applicant; 

(2)  That  the  applicant  has  failed  to 
make  one  of  the  two  level  of  clearance 
findings  pursuant  to  §  58.15(d),  or  to 


make  the  decision  required  by 
§  58.19(b),  for  the  project,  as  applicable; 

(3)  That  with  regard  to  a  project  for 
which  the  level  of  clearance  finding  in 
§  58.15(d)(1)  was  made,  the  applicant 
has  omitted  one  or  more  of  the  steps  set 
forth  at:  §  58.15(a);  §  58.15(b); 

§  58.15(c)(1);  §  58.15(c)(2);  §  58.16(a);  or 
§  58.16(b); 

(4)  That  with  regard  to  a  project  for 
which  the  level  of  clearance  finding  in 
§  58.15(d)(2)  was  made,  the  applicant 
has  omitted  one  or  more  of  the  steps  set 
forth  at;  §  58.17(a);  §  58.17(b);  §  58.17(c) 
only  if  applicant  has  decided  to  conduct 
a  public  hearing  as  a  part  of  its 
environmental  review  of  the  project; 

§  58.17(e);  or  §  58.17(f); 

(5)  That  with  respect  to  a  property 
listed  on  the  National  Register  of 
Historic  Places,  or  found  to  be  eligible 
by  the  Secretary  of  the  Interior  pursuant 
to  36  CFR  Part  800  for  inclusion  in  such 
Register,  and  which  is  affected  by  the 
project,  no  opportunity  was  given  to  the 
Advisory  Council  on  Historic 
Preservation  or  its  Executive  Director  to 
review  the  effect  of  the  project  on  the 
property  in  accordance  with  the 
procedures  set  forth  at  36  CFR  Part  800; 
or 

(6)  That  with  respect  to  a  project  for 
which  the  applicant  has  decided  that 

§  58.19(b)  applies,  the  applicant  has 
failed  to  include  in  the  environmental 
review  record  the  written  decision 
required  pursuant  to  §  58.19(b)  or  that 
the  applicant’s  decision  is  not  supported 
by  facts  specified  by  the  objecting  party; 
or, 

(7)  That  another  Federal  agency, 
acting  pursuant  to  Section  309  of  the 
Clean  Air  Act,  or  Section  102(2)(C)  of 
NEPA  and  implementing  regulations, 
has  submitted  a  written  finding  to  HUD 
that  an  applicant’s  project  is 
unsatisfactory  from  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality.  This  finding  shall 
set  forth  at  least  the  following: 

(i)  The  Federal  agency  basis  for 
stating  that  the  applicant's  project  will 
have  potentially  adverse  environmental 
impacts  which  would  cause  the 
violation  of  national  environmental 
standards  or  policies  or  would  be  of 
such  a  severity,  geographical  scope, 
duration,  or  importance  as  precedent  as 
to  warrant  HUD’s  disapproving  the 
release  of  funds  and  the  certification 
pertaining  thereto; 

(ii)  The  Federal  agency’s  consultations 
with  the  applicant  and  the  basis  for 
failure  to  reach  a  satisfactory 
agreement; 

(iii)  Factual  evidence  that  the  project 
is  environmentally  unsound; 


(iv)  Recommendations  for  mitigation, 
alternatives,  or  other  courses  of  action 
needed  to  make  the  project 
environmentally  acceptable. 

(c)  Public  and  agency  objections.  The 
only  bases  upon  which  HUD  will 
consider  the  objection  of  any  person  or 
agency  to  the  certification  of  an 
applicant,  or  to  the  approval  by  HUD  of 
such  certification,  are  set  forth  at 

§  58.31(b).  Other  objections  will  not  be 
considered  by  HUD;  but  may  be 
addressed  to  the  applicant,  and  the 
certifying  officer  of  the  applicant. 

(d)  Procedure.  A  person  or  agency 
objecting  to  an  applicant’s  request  for 
the  release  of  funds  and  the  certification 
pertaining  thereto  shall: 

(1)  Submit  such  objection  in  writing, 
to  the  HUD  officer  authorized  to  receive 
the  application  of  the  applicant; 

(2)  Specify  the  name,  address,  and 
telephone  number  of  the  person  or 
agency  submitting  the  objection,  and  be 
signed  by  the  person  or  authorized 
official  of  the  agency; 

(3)  Be  dated  when  signed; 

(4)  Specify  the  bases  for  objection  and 
the  facts  or  legal  authority  relied  upon  in 
support  of  the  objection; 

(5)  Indicate  that  a  copy  of  the 
objections  has  been  mailed  or  delivered 
to  the  chief  executive  officer  of  the 
applicant. 

§  58.32  Effect  of  approval  of  certification. 

(a)  NEPA  responsibilities  of  HUD. 

The  approval  by  HUD  of  the 
certification  of  an  applicant  is  deemed 
to  satisfy  the  responsibilities  of  the 
Secretary  under  NEPA  insofar  as  those 
responsibilities  relate  to  the  applicant 
and  releases  of  funds  under  Title  I  for 
projects  which  are  covered  by  such 
certification. 

(b)  Public  and  agency  redress. 

Persons  and  agencies  seeking  redress  in 
relation  to  environmental  assessments 
covered  by  an  approved  certification 
shall  deal  with  the  applicant  and  not 
with  HUD.  It  shall  be  the  policy  of  HUD, 
following  the  approval  of  a  certification, 
not  to  respond  to  inquiries  and 
complaints  seeking  such  redress,  and 
only  to  refer  such  inquiries  and 
complaints  to  the  applicant  and  the 
certifying  officer  of  the  applicant.  Other 
remedies  for  noncompliance,  in  addition 
to  those  stated  in  this  part,  are  set  forth 
at  24  CFR  570.910-913  . 

(Sec.  7(d).  Department  of  HUD  Act  (42  U.S.C. 
3535(d)).) 

Issued  at  Washington,  D.C.,  May  17, 1979. 
Patricia  Roberts  Harris, 

Secretary  of  Housing  and  Urban 
Development. 
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